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NOTICE! 
Annual Meeting To Be Held September 29-30 


At THE EpcewatTer Braco Horen, Curcaco. 


The Association of Interstate Commerce Commission Practitioners 
will hold its 18th Annual Meeting on September 29-30 at the Edgewater 
Beach Hotel in Chicago. 

An entertaining and instructive program has been planned. 

The Association will celebrate the 30th Anniversary of Honorable 
Clyde B. Aitchison, as a member of the Interstate Commerce Commission. 
Mr. Aitchison is now Chairman of the Commission and because of his 
interest and helpfulness to the Association from its very beginning has 
been affectionately referred to as its godfather. 

The program will include an address at the luncheon on September 
29 by Mr. John Temple Graves, II, a speaker of national reputation and 
an orator of the first rank. Dr. John Finley, Editor Emeritus, New 
York Times, has referred to him as one able to make ‘‘ A perfect speech’’. 
He has been widely acclaimed as ‘‘An earnest and gifted writer and 
brilliant orator’’. The Association feels highly honored in having him 
address us. 

Other plans for the meeting have not yet been completed. A large 
attendance is expected. The members of the Arrangements Committee 
are the following, whose active interest and hospitable plans for the 
pleasure of the members will make the meeting one long to be 
remembered : 


Walter McFarland Ernest 8. Ballard 
Nuel D. Belnap A. H. Schwietert 
Paul Blanchard J. E. Bryan 

E. F. Stecher James F. Oates, Jr. 
John J. Egan Erle J. Zoll, Jr. 


J. L. SHepparp, Chairman. 


Make your plans to be on hand. 








PROGRAM 


18th Annual Meeting 
Association 
of 
Interstate Commerce Commission 
Practitioners 


Edgewater Beach Hotel, Chicago, Illinois 


SUNDAY, SEPTEMBER 28, 1947 
2:00 P. M.—Meeting of Executive Committee 


6:30 P. M.—Joint Supper Meeting of Executive Committee 
and Chairmen of Regional Chapters. 


MONDAY, SEPTEMBER 29, 1947 
10:00 A. M.—First Business Session. 


1. Address of Welcome. 


2. Announcements by Mr. J. L. Sheppard, Chairman, Committee 
on Arrangements. 

3. Address by Mr. Roland Rice, General Counsel, American Truck- 
ing Associations: ‘‘Some Important Developments in Motor 
Truck Transportation.’’ 

4. Report of Committee on Nominations, by Mr. Harry G. Schad, 
chairman. 

5. Discussion of Admission to Practice before the Interstate Com- 
merce Commission and Report of the President by Mr. R. Gran- 
ville Curry. 

6. Report of the Secretary and Executive Secretary by Mr. J. K. 
Hiltner. 


. Report of the Treasurer by Mr. Charles E. Bell. 
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GROUP LUNCHEON 
Marine Dining Room — Edgewater Beach Hotel 
12:30 P. M. — $3.50 


R. Granville Curry, President, presiding. 


A Tribute to Honorable Clyde B. Aitchison, Chairman, Interstate 
Commerce Commission, in commemoration of his 30th Anniversary as 
a Member of the Commission. 


SPEAKERS: 


Honorable Martin L. Kennelly, Mayor of Chicago and former President 
of the Chicago Traffic Club. 


John Temple Graves, Editor, Birmingham Post, Birmingham, Alabama, 
a distinguished author and speaker. 


MONDAY, SEPTEMBER 29, 1947 
2:30 P. M.—Second Business Session. 
. “*The Taft-Hartley Act and Labor Legislation Affecting Trans- 


portation’’ by Mr. Daniel P. Loomis, Executive Director, As- 
sociation of Western Railways. 


. Report of Committee on Legislation by Mr. Harry C. Ames, 
Chairman. 


. Report of the Committee on Education for Practice by Mr. 
Joseph H. Tedrow, Chairman. 
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ANNUAL DINNER DANCE Mu 
Marine Dining Room—Edgewater Beach Hotel - 
7:30 P. M.—$7.50 v 
Dress Optional D 
Attractive Floor Show ~ 
8:30 and 10:40 of 
TUESDAY, SEPTEMBER 30, 1947 
10:30 A. M.—Third Business Session of 
1. Election of Officers. ’ 
2. Discussion of the Functions of Local and Regional Chapters Ww 
and Possibilities of Improvement by Mr. J. L. Sheppard, Chair- 
man, Chicago Chapter. 
3. Report of Special Committee on Practice before the Regulatory 
Bodies of the States and Federal Government by Mr. Erle J. 
Zoll, Jr., Chairman. & 
4. Report of Sub-Committee on Practice before State Regulatory A 
Bodies by Mr. R. A. Ellison. “ 
5. Introduction of Incoming President. 
6. New Business. 
th 
GOLF TOURNAMENT : 
Evanston Country Club nm 
2:00 P. M.—Entry Fee $10.00—including dinner. ~ 


Reservations will be closed September 23rd at midnight. Check 
must accompany reservations. 
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REPORT 
of the 
NOMINATIONS COMMITTEE 


1946-47 


Mr. R. Granville Curry, President, 
Association of I. C. C. Practitioners, 
Southern Building, 

Washington 5, D. C. 


Dear Mr. Curry: 


The Committee on Nominations respectfully recommends the fol- 
lowing candidates for the elective offices to be filled for the year 1947-48. 
Vacancies will occur in the eight odd-numbered Districts in the offices 
of Vice-President. 


For President 
HARRY ©. AMES 


Mr. Ames is a member of the law firm of Ames, Hill & Ames, with 
offices in the Transportation Building, Washington, D. C. He has been 
Chairman of the Association’s Committee on Legislation for a number 
of years. Prior to entering private practice, Mr. Ames was an Examiner 
with the Interstate Commerce Commission. 


For Secretary 
J. K. HILTNER 


Mr. Hiltner is General Traffic Manager of the United States Pipe 
& Foundry Company, Burlington, N. J. He is now Secretary of the 
Association and has held this office for three terms. He was a Colonel 
with the U. S. Army Air Forces in combat service during World War II. 


For Treasurer 
CHARLES E. BELL 


Mr. Bell is a Traffic and Transportation Specialist with offices in 
the Investment Building, Washington, D. C. He was formerly Exec- 
utive and Traffic Assistant to Honorable Joseph B. Eastman, then Co- 
ordinator of Railroads, and prior to that time served as Assistant Trans- 
portation Director and Assistant Manager, Inland Traffic, United States 
Food Administration, World War I, and in 1933-34 made a special study 
of railway transportation for the Republic of Turkey. 


Vice-President—District No. 1 
HENRY E. FOLEY 
Mr. Foley is a member of the law firm of Foley, Hoag & Elliott, 
with offices at 10 Post Office Square, Boston, Massachusetts. He was 


formerly Corporation Counsel of Boston and has been General Counsel, 
Boston Port Authority, since 1938. 
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Vice-President—District No. 3 
CHESTER C. THOMPSON 


Mr. Thompson is President of the American Waterways Operators, 
Inc., 1319 F Street, N. W., Washington, D. C. During 1927-33 he was 
Mayor of Rock Island, Illinois. He was a Member of Congress from 
the 14th Illinois District 1933-39 and served as President and Chairman 
of the Board of Inland Waterways Corporation and the Warrior River 
Terminal Company from 1939-44, when he took his present position. 


Vice-President—District No. 5 
HENRY W. ANDERSON 


Mr. Anderson is a member of the law firm of Hunton, Williams, 
Anderson, Gay & Moore, with offices in the Electric Building, Richmond, 
Virginia. He served as Special Assistant to the United States Attorney 
General, 1921; Agent for the United States on the Mexican Claims Com- 
missions, 1924; and as a Member of the National Commission on Law 
Observance and Enforcement, 1928. He is a member of Phi Beta Kappa 
Fraternity. 


Vice-President—District No. 7 
WILLIAM L. GRUBBS 


Mr. Grubbs is Assistant General Solicitor of the Louisville & Nash- 


‘ ville Railroad, Louisville, Kentucky. He has been prominent in the 
Georgia Anti-Trust litigation in the Supreme Court of the United States. 
He has been active in the affairs of the Association. 


Vice-President—District No. 9 
PHILIP H. PORTER 


Mr. Porter is a member of the law firm of Porter & Jasper with 
offices at 1 West Main Street, Madison, Wisconsin. He was formerly 
with the Public Service Commission of Wisconsin. He has been Chair- 
man of the Association’s Committee on Admission to Practice before the 
Interstate Commerce Commission for the State of Wisconsin for a num- 
ber of years. 


Vice-President—District No. 11 
SAM B. SHORT 
Mr. Short is Traffic Manager of the Standard Oil Company of New 
Jersey, Louisiana Division, Baton Rouge, Louisiana. He is prominent 
in shipper and traffic organizations through the South. 


Vice-President—District No. 13 
WILLIAM W. ANDERSON 
Mr. Anderson is Traffic Manager of The Dorr Company, 824 Cooper 
Building, Denver, Colorado. He was largely instrumental in forming 


the Denver Chapter of the Association and is now Chairman of that 
Chapter. 
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Vice-President—District No. 15 
ALBERT E. STEPHAN 


Mr. Stephan is a member of the law firm of Grosscup, Amber & 
Stephan, with officers in the Central Building, Seattle, Washington. He 
was formerly an Examiner with the Interstate Commerce Commission, 
1929-33; Special Assistant, United States Senate Committee on Inter- 
state Commerce, 1933-34; Assistant Counsel, Federal Communications 
Commission, 1934-36; Regional Attorney-Examiner, Interstate Com- 
merce Commission, (Pacific N. W.) 1936-39; Lieutenant, United States 
Naval Reserve, 1942-45. His essay in 1938 won the prize in the con- 
test conducted by the American Bar Association under the Erskine M. 
Ross Bequest. 


Very truly yours, 


RicHarD R. BoNGARTZ J. V. NorMAN 

Emer B. Couns Wituiam G. OLIPHANT 

Howarp G. FRrEeAs A. H. ScHWIETERT 

Rosert W. MarsHALL DaBNEY T. WARING 
Harry G. Scuap, Chairman. 








Transit * 


By E. M. Repy, 
Assistant Chief Counsel, 
The Interstate Commerce Commission. 


Transit Defined 


In Central R. Co. of New Jersey v. United States, 257 U. S. 247, the 
Supreme Court said: 


By the privilege called creosoting in transit forest products re- 
ceived for shipment may be stopped and unloaded at an inter- 
mediate point, there subjected to the process of creosoting and later 
forwarded on the original bill of lading to the destination named 
therein. * * * Creosoting in transit, like other transit privileges, 
rests upon the fiction that the incoming and outgoing transporta- 
tion services, which are in fact distinct, constitute a continuous ship- 
ment of the identical article from point of origin to final destina- 
tion. 


In Empire Coke Co. v. B. & 8. R. R. Co., 31 I. C. C. 573, 576, the 
Commission defined transit, thus: 


* * * Transit is defined as the ‘‘passing through or over’’ and 
implies that a commodity is first carried to a milling or manufactur- 
ing point where a commercial process is performed and the resulting 
product is moved on to other destinations. * * *. 


‘‘Transit,’’ as that term is used in connection with regulation under 
the Interstate Commerce Act is the practice, authorized by tariffs, of 
shipping a quantity of a certain commodity from point A to point B, 
there subjecting it to some process, and reshipping it to destination C at 
some rate less than the combination of local rates to and beyond B which 
would be applicable in the absence of the transit provision. Ordinarily 
the shipment passes out of the carrier’s hands at point B and is at a 
later date turned over to it or to some other carrier for further trans- 
portation. The charges are published in various ways, but perhaps the 
simplest form is where a shipment moves from A to B on the applica- 
ble rate; is there subjected to some process, and is then delivered to the 





* This article brings to date a previous article by Mr. Reidy in the December, 
1938, issue of the Journal (pages 202-218) which was written as a revised excerpt 
from brief filed on behalf of the Commission and the United States in the District 
Court of the United States for the Northern District of New York, in Baltimore 
& Obio R. Co. v. United States, et al., in which it was sought to enjoin the order 
of the I. C. C. in Thomas Keery Co., Inc., et al., v. New York, Ontario & W. Ry. 
<a et al., 226 1. C. C. 335 (1938). The Court declined to enjoin the Commission’s 
order. 
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earriers for transportation to C at the balance of the through rate from 
A to C, plus some charge for the transit service at B. In many instances 
no additional charge is made for the transit service. In others, an out 
of line haul may be involved and, in addition to the transit charge 
there may be a further charge for the ‘‘back-haul.’’ A number of dif- 
ferent services are described generally as transit services. Among them 
are milling, concentration, fabrication of structural steel, feeding, eleva- 
tion, compression of cotton, assorting and grading, and inspection. 


In The Transit Case, 24 I. C. C. 340, at page 350, the Commission 
said : 

* * * The theory under which a transit privilege is granted is that 
the inbound commodity will be subjected to certain treatment and 
afterwards moved out under the balance of the through rate. To 
express the ideal—the identical commodity, in its original or other 
commercial form, should move from the transit point. 

But commercial conditions render this impossible, and we must 
therefore look for such regulation as will subserve both the purposes 
of the act and of our commerce. Manifestly such substitution as 
corn of one color for that of another, of spring wheat for winter 
wheat, or of other commodities analogous only by their compre- 
hension under a generic term, is in accord neither with the spirit 
of the law nor the theory under which transit is extended. How- 
ever, it sometimes happens that grains of different kinds may move 
into a transit point under the same transit rates, and such commodi- 
ties, after being there milled, mixed, or otherwise subjected to treat- 
ment, move out to their final destination on the balance of the 
through rate which is the same for the mixed commodity as would 
obtain had they moved separately. 

Under these conditions the published rates are in no wise de- 
feated and no preference is extended to one shipper over another. 
This we do not regard as a substitution, and in our opinion the prac- 
tice, if properly policed, is not in contravention of the principle of 
the act. Where a commodity must of necessity lose its actual identi- 
ty, as in the case of grain going into an elevator, it would be absurd 
to say that such identity must be preserved. * * * 


In Maley & Wertz v. L. & N. R. R. Co., 36 I. C. C. 657, 658, the 
Commission said: 


The underlying principle of all transit arrangements is that the 
same commodity which moves to the transit point shall move there- 
from in a more or less changed form. To require absolute identity 
of inbound logs and outbound lumber would destroy, of course, the 
value of the transit accorded these complainants, because of the 
impracticability of tracing each log or shipment of logs to the lumber 
produced therefrom; but complainants’ contention that because 
such absolute identity can not be secured there should be permitted 
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a further substitution by according to hardwood logs the net rate 
to the transit point upon shipment from such point of the required 
weight of hardwood lumber, without regard to the kind of logs or 
of lumber, is not sound. The argument from the premise that a 
regulation is not perfect fails to justify a conclusion that a less per- 
fect regulation should be substituted. 


In Board of Trade of City of Chicago v. Ann Arbor R. Co., 39 I. C. 
C. 643, 651, the Commission said: 


* * * A transit service is based on the theory that the transpor- 
tation contract has not been completed, and that the entire ship- 
ment from point of origin through the transit point or points to 
destination is the same in principle as if the shipment had moved 
through without transit. * * * 


In Montgomery Cotton Exchange v. L. & N. BR. RB. Co., 112 1. C. C. 
325, the Commission said (p. 329) : 


Transit arrangements represented a departure from the ordin- 
ary transportation service, under which shippers are accorded a 
more favorable basis of rates than would obtain if the inbound and 
outbound movements were treated as separate shipments. * ® * 


In re Rates & Practices of Mobile & Ohio R. R., 9 I. C. C. 373, the 
Commission held : 


A carrier may as a part of the contract for through shipment, 
allow merchandise to be stopped off for the purpose of undergoing 
treatment. * * * 


The Commission held, in In re Unlawful Rates in Transportation of 
Cotton by Kansas City, M. & B. R. Co., 8 I. C. C. 121, that: 


The fact that there is a change of ownership at the compress 
point does not render unlawful the practice of compressing cotton 
in transit. 


In Anderson, Clayton & Co. v. St. Lows & 8. F. R. Co., 17 1. C. C. 
12, the Commission held: 


Transit privileges are allowed upon the theory that the in- 
bound shipment may be stopped and the identical freight or its 
product, or its exact equivalent of the same commodity moving into 
the transit point under the same privilege, may be shipped to ulti- 
mate destinations under the through rate from point of origin. 


In re Substitution of Tonnage at Transit Points, 18 I. C. C. 280, the 
Commission held : 


A transit privilege can not be justified on any theory except 
that the identical commodity or its exact equivalent or its product 
is finally forwarded from the transit point. 
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In North Packing & Provision Co. v. Director General, 104 I. C. C. 


607, the Commission held : 


Transit does not affect the continuous nature of the shipment 
from origin to destination. 


In Fredonia Linseed Oil Works Co. v. Atchison, T. & S. F. Ry. Co., 


201 I. C. C. 40, the Commission held: 


Transit arrangements rest upon the fiction that the incoming 
and outgoing transportation services, while distinct, are applied to 
continuous shipments from origin to destination. Movements to and 
from the transit point are parts of a through movement upon which 
a through rate ultimately is collected. On such a movement either 
the inbound or outbound local rate may be unreasonable, and yet the 
through rate, upon which the transit refund is based may be reason- 
able. 


In Procter & Gamble Co. v. Alabama & V. Ry. Co., 153 I. C. C. 655. 


the Commission said: 


Transit is a very general term, applicable to numerous arrange- 
ments extended to shippers of basic commodities and the products 
thereof. It is usually granted at points where proper facilities are 
available, and to require its discontinuance would impose a hard- 
ship on many important industries. 


In Egyptian Tie & Lumber Co. v. St. Louis-S. F. Ry. Co., 182 I. C. C. 


745, the Commission said: 


Transit rests upon a fiction that the incoming and outgoing 
transportation services, which are in fact distinct, constitute a con- 
tinuous shipment of the identical article from point of origin to 
final destination. 


In Cottonseed, its Products, and Related Articles, 188 I. C. C. 605, 


the Commission held: 


Transit is the right of a shipper to stop at an intermediate point 
and change the form or substance of the commodity and reship it to 
final destination at a total charge for transportation not exceeding 
charge applicable had shipment not been stopped, sometimes with an 
additional charge for the extra service performed and sometimes 
without. See Cudahy Packing Co. v. Baltimore & Ohio R. Co. 263 
I. C. C. 503(509). 


In the Procter & Gamble case, supra, the Commission also said : 


There is a distinction between shipments which may receive 
transit at points specified in the tariffs and those which are not ac- 
corded the same privilege at other points. At the latter points ship- 
ments may be graded, stored, etc., indefinitely without limitations or 
conditions of any kind, the outbound shipment from such points 
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being a separate and distinct shipment from that inbound, while a 
shipment stopped for transit at an authorized transit point must 
conform to certain rules and regulations prescribed by the tariffs, 
and the movements to and beyond that point are part of a single 
through shipment upon which through rates are assessed. 


In its decision in Cotton, 165 I. C. C. 595, at page 601, the Commis- 
sion held: 


The satisfactory marketing of substantially all cotton requires 
that large quantities shall be gathered together and classed and 
graded in order that marketable lots of even-running grade and 
staple may be assembled. This is known as ‘‘concentration’’ and 
tariffs commonly provide that cotton may be stopped in transit at 
so-called ‘‘concentration’’ points to receive this service and be re- 
forwarded on the basis of the through rate from origin to final desti- 
nation. 


In Wheelock and Bierd. v. Akron, C. & Y. Ry. Co., 179 I. C. C. 517, 
the Commission said: 


To treat the inbound and outbound shipments as separate and 
distinct is repugnant to the principle of transit, which is that the 
same commodity, although generally in changed form, which moves 
to the transit point shall move therefrom to a new destination, and 
that the shipment from the point of origin through the transit point 
to destination is the same in principle as if the shipment had moved 
without transit. 


In Pillsburg-Astoria Flour Mills Co. v. Great Northern Ry. Co., 198 
I. C. C. 642, at page 646, the Commission stated the purpose of transit 
as follows: 


The purpose of transit is to permit service at some point be- 
tween origin and destination of traffic and in the general direction of 
the movement of the traffic, and a back haul is contrary to this 
purpose. 


In Ayer & Lord Tie Co. v. Western Ry. of Alabama, 161 I. C. C. 
571, the Commission held that a transit privilege may be granted by a 
carrier without the consent of, and without consulting the connecting 
carrier. 

And, in Leader Iron Works, Inc. v. Illinois Central R. Co., 182 
I. C. C. 17, the Commission said that it was reasonable to withhold tran- 
sit from a product which is essentially different from the raw material. 

In the Pillsbury-Astoria Flour Mills Company case, supra, at page 
646, the Commission said: 


The purpose of transit is to permit service at some point be- 
tween origin and destination of traffic and in the general direction 
of the movement of the traffic, and a back haul is contrary to this 
purpose. Carriers under certain conditions may voluntarily perform 
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back hauls in connection with transit, but it is something the com- 
mission will not ordinarily require them to do except to remove un- 
just discrimination or undue prejudice. 


To the effect that a transit privilege may be granted by a carrier 
participating in the joint through rate without the consent of connecting 
earriers, see Nashville Grain Exchange v. L. & N. R. Co., 153 I. C. C. 19. 

In Briggs Mfg. Co. v. Alabama G. 8. R. Co., 159 I. C. C. 439, the 
Commission said : 


Shipments accorded transit services were nevertheless continu- 
ous rail shipments within the combination rule, which could not be 
construed to mean a movement uninterrupted through any cause 
whatsover, and could not have any meaning broader than that of 
‘‘through movement’’, i.e., a shipment subject to the application 
of a through rate from the point of origin to final destination, 
whether such a rate be a joint rate, made by combination, or under 
the combination rule. 


In Sioux City Grain Exc. v. Chicago, B. & Q. R. Co., 173 I. C. C. 
506, at page 508, the Commission said : 


Shipments gathered from country points in Nebraska on the 
carriers’ line moved to Omaha, were there stored, and subsequently 
forwarded under transit arrangements to Sioux City. To find that 
the haul from Omaha constituted an ‘‘inbound movement’’ under 
the tariff provision that ‘‘no absorption will be made on inbound 
movement of grain from points on the Chicago, B. & Q. R. West of 
Missouri River Stations,’’ so as to require absorption of switching 
charges, and that it was also a part of a through movement upon 
which balances of through routes were properly collectible, is to 
place upon the provision a strained and inconsistent interpretation. 


In MacGillis & Gibbs Co. v. Chicago, B. & Q. R. Co., 174 I. C. C. 48, 
at page 50, the Commission said: 


The concentration agreement in connection with the inbound 
and outbound rates has the effect of establishing for rate applica- 
tion a continuous movement when the commodity is forwarded from 
the concentration point within the time limit prescribed by the 
tariffs. Joint through rates are not subject to the combination rule, 
but through combination rates are subject thereto. 


In Northern Milling Co. v. Chicago & N. W. Ry. Co., 246 I. C. C. 
499, the Commission said : 


By transit is meant the unloading and passing through ele- 
vators and mills of ¢. 1. shipments for storage and other purposes 
connected with marketing and manufacturing and the forwarding 
of the goods or their products to destinations beyond the transit 
point. ' 
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The Federal Court in Baltimore & O. R. Co., v. United States, 24 
Fed. Supp. 734, at p. 735, said that a transit is a stop-over privilege 
granted by a carrier by which a break de facto in continuity of carriage 
of goods is discharged, and two legs of a journey are treated as though 
they were covered without interruption, and united both legs into a 
through route for which a joint rate can be published. 


In Substitution of Cotton in the Southwest, 241 I. C. C. 153, the 
Commission said: 


Transit is based on the fiction of a through movement and the 
application of a through rate, even though the actual movement is 
separated into two or more distinct hauls. Transit often exists 
when the inbound raw material bears little resemblance to the out- 
bound product. 


In Substitution of Potatoes at W. T. L. Points, 237 I. C. C. 47, the 
Commission held that transit privileges rest upon the fiction that the in- 
coming and outgoing transport services, which are physically distinct, 
constitute a continuous shipment of the identical article from point 
of origin to final destination. 

In Blackstrap Molasses from Gulf Ports to Peoria, 219 I. C. C. 695, 
the Commission held that there is no rigid formula to determine whether 
a particular practice falls within the transit principle. No universal 
rule or pattern exists which is adaptable to all cases of transit. Each 
situation stands or falls upon its own merits. See also: Lawrenceville 
Cooperage Company v. Akron, C. & Y. Co., 235 I. C. C. 155. 

In Pennsylvania R. Co. v. United States, 323 U. S. 588, the court 
sustained an order of the Commission requiring establishment of through 
routes which require a railroad to short haul itself because it results in 
more adequate and efficient transportation. The court said at page 589: 


The railroads accord transit facilities whereby complainant 
may receive the inbound materials, mix them, and ship the products 
to destination on a through rate plus a transit charge as if the move- 
ment had been a through one from origin to destination. 


In Utah Poultry Producers Co-op v. Union Pac. R. Co., 147 Fed. 
(2d) 975, at page 977, the court said: 


In permitting transit privileges the Commission has been zeal- 
ous in protecting the integrity of the through rate. While transit 
privileges are justified solely on the theory that the identical article 
or its exact equivalent or its product is finally shipped to the ulti- 
mate destination, some substitution is permitted under carefully 
formulated rules and regulations. 


In Cudahy Packing Co. v. Baltimore & O. R. Co., 263 I. C. C. 503 
(510), the Commission said : 


Under the fiction of transit the separate movements to and from 
the transit point are considered one continuous movement to which 
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the through rate from origin to ultimate destination over the route 
through transit point applies. But, continuity of movement termin- 
ates at the transit point when the new owner elects to move the com- 
modities from that point as separate and independent shipments. 


Need For Transit 


The system of industry and commerce in the United States rests 
upon the theory that competition is in the public interest. Combinations 
in restraint of trade are unlawful. Until the passage of the Transporta- 
tion Act, 1920, the pooling of freight, ete., of different and competing 
railroads was condemned without qualification. In many industries, par- 
ticularly those engaged in the manufacture of goods of relatively low 
value, competition is severe. With the growth of the country progressive 
manufacturers constantly seek to find new outlets for their products and 
extend the markets for their goods. Among the factors which deter- 
mine the extent to which this can be done, freight rates play an important 
part. The freight rate increases as a rule with distance and, in the case 
of such low grade commodities, it is obvious that a point is reached where 
the freight rate forms such a high portion of the cost to the consumer or 
dealer that the goods will be purchased elsewhere at a lower rate if that 
is possible. Moreover, it is rarely the case that a manufacturer can be 
so fortunately situated that his factory is at the point where he secures 
his raw materials, secures his fuel, has an abundant supply of labor, 
and has a market capable of absorbing his output. Ordinarily he must 
select the plant location with a view to its proximity to one or more of 
these necessities, although this may place him at quite a distance from 
the others. Perhaps his plant is located with regard to the supply of 
raw materials or fuel and these are later exhausted. 

Assume, now, that X is engaged in the manufacture of flour at 
point A, which is about 100 miles east of the wheat field from which he 
secures his supply. In marketing his flour in the east he competes with 
miller Y, who is located farther east at B. The through rates on wheat 
are the same as on flour from the fields to points of destination in the 
east and are made by combination on point B, which is known as a rate- 
breaking point. Miller Y can ship wheat from the fields to B, mill it 
into flour, and ship it out on the rate from B to destination. That is, 
being at a rate-breaking point, his rate on wheat to his mill plus that on 
flour to destination is equal to the through rate on wheat. Miller X, 
however, is not at a rate-breaking point. If he ships wheat to himself at 
A, mills it and ships flour east to the same destination as does miller Y, 
he pays the rate on wheat to A, plus the rate on flour to B, plus the rate 
on flour from B to destination. In other words, the portion of his 
charges from B to destination is the same as is paid by Y; but he pays 
the combination of the locals based on the rates to and beyond A in order 
to get his product to B, while Y pays the rate from the fields to B which 
would ordinarily be lower than the combination. If the difference be- 
tween the through rate from the fields to B and the combination rate to 
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that point is large, X will not be able to compete with Y in the east as the 
margin of profit is small. The only way to enable X to remain in that 
business is to give him freight rates which will be near enough to those 
accorded to Y so that he can compete with the latter. This would ordi- 
narily be done by establishing a transit service at point A, with perhaps 
a slight charge on account of the additional expense to the carriers. 


Theory Of Transit 


The distinguishing feature between shipments and others which are 
subjected to a similar process at a point intermediate to the destination 
of the product is that the former move from point of origin to destina- 
tion on the through rate in effect at the time the shipment originated, 
plus the transit charge, if any; while in the case of non-transit ship- 
ments the raw material moves from the point of origin to the intermedi- 
ate point at which it is subjected to some process on the local rate in effect 
when the shipment left point of origin, and moves from the milling or 
concentration point, etc., to destination on the local rate in effect when 
the shipment left such milling point. That is, the non-transit shipment 
is treated as two unrelated movements, while, on account of compliance 
with the terms of some transit tariff the transit shipment is considered 
a through movement. 

In Reduced Rates on Returned Shipments, 19 I. C. C. 409, 417, the 
Commission said : 


Transit arrangements, in their most common form at least, are 
susceptible of defense only upon the theory that the inbound and 
outbound movements are in fact parts of a single continuous trans- 
action. While the freight is delayed at the transit point the ship- 
ment is merely suspended temporarily, the present intention of the 
shipper being to forward the goods to their ultimate destination. 
Once let it be conceded that the inbound and outbound movements 
are separate and distinct and the impropriety of applying any rates 
other than the regularly established locals would be self-evident. 


The following quotation is taken from the headnote to Unlawful 
Rates in Transporting Cotton by K. C.,M & B. R. R., 8 I. C. C. 121: 


In the practice of ‘‘floating cotton,’’ the essential transporta- 
tion feature is carrying the cotton to a compress, receiving it again 
in the compressed state, and transporting it to destination at the 
through rate in force from the point of origin. The practice benefits 
both the railroad company and the producer, and tends to place 
noncompetitive points upon an equality with more distant competi- 
tive localities from which lower rates are in force. It does not un- 
justly discriminate against dealers in the city of Memphis, who de- 
cline to take advantage of the privilege. The cotton is graded as 
well as compressed at the point of stoppage. The destination of the 
cotton is usually changed to the compress point; the identity of 





tran 


Pra 


JUNE, 1947 815 








—_—_—— 


cotton shipment is not preserved at the point of grading and com- 
pression ; and the ownership of the cotton may change at the com- 
press station. The question is whether the shipment is to be con- 
sidered through and entitled to a through rate, or as local and 
calling for application of charges in effect to and from the compress 
oints. 

. Held (1), That the carrier may, as part of a contract for 
through shipment, allow the cotton to be stopped off for the purpose 
of grading and compression; but the privilege enters into and be- 
comes part of the service covered by the rate, and should be specified 
in the published tariffs. (2) That the determinative feature of a 
through shipment is the contract, and if the cotton starts and pro- 
ceeds upon a contract for through shipment, as is shown to be the 
fact in this case, it may be considered as a through shipment and 
be given the benefit of a through rate. In the Matter of Alleged 
Unlawful Rates and Practices in the Transportation of Grain and 
Grain Products by the Atchison, Topeka & Santa Fe Railway Com- 
pany and Others, 7 I. C. C., Rep. 240, cited and distinguished. 


In this case the Commission recognized the beneficial features of 


transit. 


A ‘‘stop-over privilege’? was under consideration in Re Rates and 


Practices of M. & O. R. Co., 9 I. C. C. 373, where it was said: 


The discriminations here complained of grew out of a custom 
inaugurated long before the passage of the Act to regulate com- 
merce. It is a custom known as the ‘‘stop-over privilege.’’ Some 
of these privileges have been granted for purposes of manufacture, 
as milling-in-transit, by which grain is shipped to a distant point 
on the through rate, but may be stopped at certain intermediate 
points and there manufactured into flour or other products, and 
afterwards shipped to final destination in its new form at the bal- 
ance of the original through rate. Or it may be a stoppage-in-transit 
for the purpose of ‘‘trying the market’’, as in the present case. 
Here, for instance, the grain is shipped from northern points of 
production to a central market and the payment of the rate to that 
market is made to the initial line. Permission is then given to store 
the grain for an indefinite period and it is afterwards shipped to its 
original and final destination at a proportional rate or the balance 
of the through rate. 


We see no valid objection at this time to that portion of the rule 
which provides that grain may be shipped through from point of 
origin to point of final destination with a stop-over privilege in 
East St. Louis for cleaning, sacking or any other legitimate purpose, 
the shipment afterwards carrying a proportional or balance of a 
through rate from East St. Louis. The Commission has not in 
former cases disapproved this method of rate-making and the prac- 
tice seems to have become quite general. 
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Where cattle had come to rest in a stockyard for the purpose of 
sale the Supreme Court in Minnesota v. Blasius, 290 U. S. 1, said: 


* * * the States may not tax property in transit in interstate 
commerce. But, by reason of a break in the transit, the property 
may come to rest within a State and become subject to the power of 
the State to impose a non-discriminatory property tax. Such an ex- 
ertion of State power belongs to that class of cases in which, by 
virtue of nature and importance of local concerns, the State may act 
until Congress, if it has paramount authority over the subject, sub- 
stitutes its own regulation. The ‘‘crucial question,’’ in determining 
whether the State’s taxing power may thus be exerted, is that of 
‘continuity of transit.’’ Citing Carson Petroleum Co. v. Vial, 279 
U. §. 95, 101. Yor 


And in Independent Warehouses, Inc., Pennsylvania Coal Company, eres 
Erie Railroad Company and James Thompson, Appellants, v. William rect 
Scheele, Recorder of the Township of Saddle River, and the Township 
of Saddle River, decided April 14, 1947, the United States Supreme the 
Court, among other things, said: 


That the storage of the coal is part of a transit privilege does 
not in itself sustain appellants’ claim that the interstate movement 
had not stopped sufficiently for the state’s taxing power to attach 
when the coal reached and was stored in Coalberg. Cf. Minnesota 
v. Blasius, supra; Bacon v. Illinois, 227 U. 8. 504. It has long been 17( 
recognized that transit privileges rest ‘‘upon the fiction that the of. 
incoming and outgoing transportation services, which are in fact Th 
distinct, constitute a continuous shipment of the identical article 
from point of origin to final destination.’’ Central Railroad Co. v. (5 
United States, 257 U. S. 247, 257. See also: Atchison, Topeka & 
Santa Fe R. Co. v. United States, 279 U. S. 768, 779-780. Of course 
this fiction, which may be desirable for rate-making or other pur- 
poses, cannot control the power of a state or municipality to tax 
activities properly subject to exercise of that power apart from the 
fiction’s application to them. * * * 

Moreover, in all these cases the duration of the cessation of 
transit is indefinite and in this case may extend as long as two 
years without loss of transit privilege. Indeed, except for that 
loss it may extend indefinitely, since under the controlling tariff Cc 
Erie does not require, but only reserves the right to require, re- 
moval at the end of two years. It is also significant that invari- 
ably the goods are fungibles, a fact pointing up the fictional basis 
of the in-transit privilege. The goods which are sent initially into 
the interstate commerce stream are not the identical goods which 
finally arrive at the place of consumption. * * * 

The interruption hardly can be held to be ‘‘due to the neces- of 
sities of the journey or for the purpose of safety and convenience 
in the course of movement,’’ Minnesota v. Blasius, 290 U. S. at 9-10, 
broad as may be the latitude given for such incidents of transit. * * * 
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The case therefore is one, again in the language of the Blasius 
Case, ‘‘where property has come to rest within a state, being held 
there at the pleasure of the owner, for disposal or use, so that he may 
dispose of it either within the state, or for shipment elsewhere, as 
his interest dictates .. .’’ 290 U. 8S. at 10. 

* * * Not what ultimately happens to the goods or where they 
finally go, but the occasion and purpose of the interruption are 
controlling. ‘‘The question is always one of substance, and in each 
ease it is necessary to consider the particular occasion or purpose 
of the interruption during which the tax is sought to be levied.’’ 
Minnesota v. Blasius, 290 U. S. at 10. 


The Commission said in Propriety of Operating Practices—New 
York Warehousing, 216 I. C. C. 291, that the transit privilege is of 
great importance to many shippers and its necessity has long been 
recognized. 

In Stop-Off of Unload Grain on Missouri Pac., 241 I. C. C. 291, 
the Commission said : 


Transit has become recognized part of the grain rate structure. 
The stop-off arrangement, to partially unload, meets an economic 
need, and it applies throughout W. T. L. and S. W. territories, 
except for eliminations respecting Louisiana and Texas. 


In Substitution of Cotton in the Southwest, 241 I. C. C. 153, at page 
170, they said that transit arrangements are made to meet the need 
of a free flow of traffic and to aid in marketing of a particular product. 
They may be, often are, a commercial necessity. 

In Cudahy Packing Co. v. Baltimore & O. R. Co., 263 I. C. C. 503 
(509-10), the Commission said : 


The transit practice grew out of commercial necessities of cer- 
tain industries. Acceptance of transit is, however, optional. The 
shipper may elect to accept it or to ship at the flat rates published 
from the transit point. 


Local Character Of Transit 


In Restricted Transit Arrangements on Logs, 168 I. C. C. 702, the 
Commission said : 


As to the local character of transit when the transit point 
is the point of interchange with a connecting line, a transit arrange- 
ment at such point cannot be properly policed without the coopera- 
tion of the agents of both the inbound and outbound carrier. 


In J. B. Hill Grain Co. v. Atchison T. & 8. F. Ry. Co., 206 I. C. C. 
265, the Commission said: 


Transit is a local matter, determinable by an individual carrier 
and available only upon strict compliance with conditions imposed 
in that carrier’s tariff. 
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In Port Arthur Chamber of Commerce & Shipping v. Aberdeen & 
R. R. Co., 169 I. C. C. 753, the Commission said : 


Transit privileges, although operative in connection with joint 
rates, are local to the line which grants them. 


And, in Ayer & Lord Tie Co. v. Western Ry. of Alabama, 161 I. C. C. 
571, the Commission held that a transit privilege may be granted by a 
carrier without the consent of, and without consulting, the connecting 
carrier. 

In Elimination of Transit Privileges on Export Cotton, 73 I. C. C. 
299, the Commission held: 


The principle that transit or other privileges to be given at 
any point are to be determined by the line-haul carriers serving 
that point goes to the reasonableness of the schedules establishing the 
arrangement rather than to their legality. 


The Supreme Court held in Central R. Co. of New Jersey v. United 
States, 257 U. S. 247, that under the rules of the Commission governing 
the making, filing, and publishing of tariffs, transit privileges are 
treated as a matter local to the railroad on which the transit point is 
situated. 

In St. Louis Live Stock Exc. v. Alton R. Co., 198 I. C. C. 73, the 
Commission said: 


Transit is an ancillary service afforded at a point along the way 
on the basis of the through rate from origin to destination. It is 
a local matter. 


In Central R. R. of N. J. v. United States, 257 U. S. 247, the Court 
held: 


Under the rules of the Interstate Commerce Commission govern- 
ing making, filing, ete. of tariffs, privileges like creosoting-in-transit 
are treated as local matters to the carrier on which the transit point 
is. Whether the privilege shall be granted or not is for the local 
carrier, and if granted, it determines the conditions, which are set 
forth in local tariffs. Although joint through route and joint rates 
are by concurrence of several railroads transit privilege may be 
granted without consent of the connecting carriers. The entire rev- 
enue from use of privilege goes to local carrier. 


In Utah Poultry Producers Co-op. v. Union Pac. R. Co., 147 Fed. 
(2d) 975, 976, the court said: 


Under the rules of the Commission governing making, filing, 
publishing tariffs, transit privileges are treated as a matter local 
to the railroad on which the transit point is situated. The local 
earrier determines both whether the privilege shall be granted and 
the condition under which it may be exercised. 
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v¢ History Of Transit 

int In B. 8. Crews, etc. v. The Richmond & Danville R. R. Co., 1 I. C. C. 
401, the Commission, among other things, said, with respect to what is 
known as ‘‘ milling in transit’’: 

“ * * * In proceedings before the Commission where this system 

ing has incidentally been spoken of it has been said to have had its 


origin in the desire of carriers which received wheat for delivery 
C to millers on their line to control the transportation of the manu- 
n factured article and keep it from passing to the hands of competitors. 
It is not likely that this is the sole reason for the practice, and we 


at mention it only as one that has been named. The control of the 
ing carriage would be assured by giving to the consignor of wheat a 
the through rate from the point of reception to the point at which he 


expected to market his flour, but with the privilege of converting 
the wheat into flour at an intermediate point. The advantage of 


ted such a privilege to the consignor may be shown by a supposed case. 
ng Let it be assumed that the rate on wheat from Chicago to New York 
- is 25 cents per hundred pounds, and from Chicago to Rochester 18 


cents, while from Rochester to New York on flour it is 15 cents. 
the If, now, the Rochester miller purchases his wheat and sends it for- 
ward on the through rate with the privilege of milling it in transit 

it is evident he will have saved when it has reached New York as 
ay flour 8 cents per hundred pounds, and this very large saving would 
is give him a great advantage over millers not having a like privilege. 


In its second report, in what is known as the Transit case, 24 I. C. C. 
irt 340, the Commission required the carriers to establish rules for the 
policing of transit which should cover the following points: 


n- Considering all the circumstances and conditions appearing 
sit from the investigations of the Commission, it is Held: That the 
nt respondents shall be required to establish rules for the policing of 
al transit privileges on grain and grain products which shall require— 
et a. Certificates as to the transportation character of all grain con- 
res tained in a transit house; b. That a daily report shall be furnished 
be by the receiver of a transit privilege which shall state the required 
V- information as to the contents of a transit house, if any of said 


eontents is accorded a transit privilege; c. That there shall be re- 
corded with the policing authority of the carriers, within a reason- 


d. able time after the shipments have been received at\transit point, all 

paid expense bills; d. That all surplus billing shall be cancelled 
¢, absolutely at the close of each business day; e. That the railroad 
al billing of the inbound and outbound movements shall describe with 
al sufficient particularity the commodity upon which the transit privil- 
id ege is accorded; f. That the outbound billing shall show full refer- 


ence to the inbound billing; g. That the transit privilege shall be 
limited absolutely to one year, at the expiration of which time all 
privileges shall cease and full local rate, commodity or class, both 
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into and out of the transit point, shall apply; 2. That there shall 
be deducted an arbitrary loss in process of milling wheat of not 
less than 1 per cent of the weight of the wheat; in the malting of 
barley of not less than 16 per cent of the weight of the barley; 
in the drying of corn of not less than 10 per cent of the weight of 
the corn; in the shelling of corn of not less than 20 per cent of the 
weight of the corn; and in the cleaning and clipping of grains of 193, 
not less than 114 per cent of the weight of the grain; and 7. That 
in according the transit privilege upon the products of grain milled 
or treated in transit, the policing authority shall be required to 
balance the outbound movement of the product against the inbound 
movement of the grain upon the basis of well-known average ratios 
of the products of the grain. This same general principle shall be 
applied to mixed feed. 


the 
Importance Of Transit 
In the Transit case, supra, at page 349, the Commission said: 
These privileges had grown up, and the Commission found them Cor 


in full vigor when the act to regulate commerce became a law. In 
the earlier cases we hesitated, in the absence of power to regulate 
transit, to lend our approval to the practice. In fact, many carriers 
and shippers insisted that the practice be abolished altogether and 
that flat rates be substituted in lieu thereof. However, today 
transit has become a practice of such universal prevalence upon all 
the railroads that it has become as much the duty of this Commission 
under the law as amended to supervise and regulate these rules and 344 
practices as the rates, rules, and practices generally of all inter- 

state carriers. It may be that absolute uniformity throughout the 
country in transit rules and regulations can not be brought about, 
but there can be established such uniformity as to insure that traffic 
will be conducted in accordance with the plain provisions of law. 
In other words, there must be uniform observance of the law, and 
all interests will then be placed upon a basis of equal opportunity, 
and abuses that are now justly complained of can be prevented. 


In the same opinion appears the following: 


The grain business of the country is one of vast proportions 
and involves millions of dollars in revenues to the carriers. In 
transporting the grain and its products from the fields of surplus 
production to the consumers of the south and the populous east, 
and for export, practically all of the carriers in interstate commerce 
participate. There is competition among them in the handling of 
this immense tonnage; this and probably other considerations have 
produced a marked diversity of views as to what transit rules and 
regulations should require. (Id. 347) 


In Ogden Grain Exc. v. Abilene & 8S. Ry. Co., 122 I. C. C. 691, the 
Commission said: 
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The universal application of transit privileges in connection 
with rates on grain has resulted from the policy of equalizing various 
mills, whether located near points of production or in consuming 
territories. 


In Central Yellow Pine Assn. v. Vicksburg, S. & P. R. Co., 10 1. C. C. 
193, the Commission held : 


Under transit arrangements at the present time grain of all 
kinds is milled and otherwise treated in transit; flour is blended, 
cotton is compressed, lumber is dressed and otherwise manufactured, 
and livestock is stopped off to test the market. 


In In re Transportation of Wool, Hides, and Pelts, 23 I. C. C. 151, 
the Commission said : 


It is a commercial necessity that large quantities of wool shall 
be concentrated for the purpose of assorting and grading, and transit 
privileges should be allowed. 


In Thomas Cotton Co. v. Illinois Central R. Co., 63 I. C. C. 89, the 
Commission said : 


Transit has been in effect for so long and has become so much 
a part of the transportation of cotton as to be as inherently fixed as a 
part of the tariffs as the rates themselves, and it must be unlimited 
as to points of destination to which shipments can be made from the 
concentration point if there is to be economical concentration. 


In Anderson, Clayton & Co. v. Chicago, R. I. & P. Ry. Co., 18 I. C. C. 
340, the Commission said : 


Carriers have the right to compress cotton in transit. They also 
have the right to grant or allow to shippers or owners of cotton the 
privilege to concentrate uncompressed cotton at designated com- 
presses on their lines for such treatment as the shippers or owners 
may desire to give it with the right of the shippers or owners to 
deliver the cotton back to the carriers for transportation at the 
through rates from points of origin. 


In Parkersburg Rig & Reel Co. v. Baltimore & O. R. Co., 109 I. C. C. 
569, the Commission said : 


The fabrication in transit of iron and steel articles is common 
and has been in effect in different territories for many years. Its 
convenience to the fabricator of these products makes it practically a 
commercial necessity. 


In Reconsignment Case, 47 I. C. C. 590, the Commission said : 


Inspection is a necessary and valuable commercial adjunct of the 
marketing of commodities, and the stoppage and necessary detention 
of shipments for the purpose is a reasonable and proper service. 








822 I. C. C. PRACTITIONERS’ JOURNAL 





In Superior Commercial Club of Superior, Wis. v. Great Northern 
Ry. Co., 24 I. C. C. 96, the Commission held that milling grain in transit 
is a practice that is almost universal throughout the country, and in the 
same case stated that ‘‘There is commercial necessity of mixing grain for 
milling and grading purposes.”’ 

In Royal Milling Co. v. Great Northern Ry. Co., 52 I. C. C. 151, the 
Commission held that competition in grain and flour is national in scope, 
and transit should not be regarded merely from the standpoint of service 
performed at any particular point. 

In Investigation of Alleged Unreasonable Rates on Meats, 22 1. C.C. 
160, the Commission said: 


The privilege of trying the market is of great benefit to pro- 
ducers of livestock and ought to be continued under reasonable terms 
and conditions. 


In Flory Milling Co. v. Central New England Ry. Co., 93 I. C. C. 
129, the Commission held that 


Milling in transit of grain, grain products, and commodities en- 
tering into the manufacture of mixed feeds at joint rates has become 
such a widely diffused and common practice, due largely to voluntary 
act of the carriers, that any manufacturer not accorded transit 
under joint rates is at a substantial disadvantage which will confine 
his opportunities of sale to limited areas. 


In St. Louis Live Stock Exc. v. Alton R. Co., 198 I. C. C. 73, at page 
101, the Commission said: 


Diversion and reconsignment without prohibition of sale in transit 
are generally permitted at markets east of the Indiana-Illinois State 
line. At many country points in the East and West hogs are per- 
mitted to be concentrated, sorted, graded, mixed, or consolidated 
and sold in transit. In practically all traffic other than livestock, 
diversion and reconsignment are permitted, regardless of change of 
ownership. These privileges generally are not permitted on the 
basis of the through rate after the shipment has been unloaded and 
delivered. Special transit provisions apply in various parts of the 
country on individual commodities. In some instances charges are 
made to cover the costs of the transit services, while in others the 
services are performed free of charge. 


And, in the same case, at page 89, the Commission discussed the 
economic effects of cancellation of existing transit arrangements at a live 
stock market and the substitution of combination of local rates. 

In the same case, with respect to the right of ‘‘trying the market,’’ 
the Commission said : 


The right of trying an intermediate market on the basis of the 
through rates is of real value to the producer and feeder of livestock. 
Advantage of the through rate should not be denied on shipments of 
livestock which are stopped to try a market and are moved to destina- 
tions beyond. No reason appears why the right should not also 
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obtain regardless of whether the original billing is to the market or a 
point beyond. (Id. 98) 


In In re Transportation of Wool, Hides, and Pelts, 23 I. C. C. 151, 
the Commission said : 


Transit is a practice of universal prevalence. There is not 
probably a railroad in the whole United States handling any con- 
siderable amount of business into whose tariffs it is not incorporated. 
There is not a state commission with authority to establish rates 
which does not exercise, as a part of that authority, the right to 
prescribe and enforce proper transit privileges. This Commission can 
not, as tariffs are now constructed and as railroad business is now 
conducted, properly supervise and regulate the interstate rates and 
practices of this country without authority over transit. 


There is, perhaps, no industry to which the establishment of transit 
is more important than the milling of grain. The margin upon which 
business is done is slight and the freight rate plays an important part in 
the sale of the grain and of the milled product. It is obvious that millers 
at what are known as ‘‘rate breaking’’ points have considerable ad- 
vantage over millers at interior points unless transit is established at the 
interior point upon some reasonable basis. The Commission has fre- 
quently held that it is not its function to equalize commercial or geo- 
graphical conditions or to determine where business shall be done. In a 
number of cases it has, however, found that carriers should permit 
milling in transit at intermediate points on the direct line or route on 
the basis of the through rate plus a transit charge of not to exceed one- 
half cent per 100 pounds. Southern Ilinois Millers Asso. v. L. & N. 
R. R. Co., 23 I. C. C. 673; Missowri-River Illinois Wheat and Flour 
Rates, 27 I. C. C., 286. 

In Rates on Grain Milled in Transit, 35 I. C. C. 27, 32, the Commis- 
sion said, with respect to certain carriers which had established through 
routes and joint rates: 


* * * and so long as these lines allow transit on the basis of the 
through rates at some points on these through routes they may 
properly be required to accord transit on the same basis at other 
milling points on these through routes. 


And in Henderson Commercial Club v. I. C. R. R. Co., 36 I. C. C. 
20, the Commission said, pages 27 and 28: 


In previous opinions the Commission has alluded to the im- 
portance of granting transit upon grain at all points on a through 
route, at which transit may be used, so as to prevent an undue pref- 
erence and advantage to terminal and rate-breaking points. 


In Chicago Bridge & Iron Co. v. Erie R. R. Co., 46 I. C. C. 641, 644, 
the Commission said: 


Iron and steel articles for use in the construction of towers, 
tanks, stand-pipes, steel riveted pipes, and smoke-stacks are of ne- 
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cessity fabricated at mills far removed from sites of such structures, 
and it is essentially inexpedient to set up at the destined sites the 
necessary machinery for fabrication. This is true also of structural 
iron and steel for use in bridges and buildings, and it is this “‘cir. 
cumstance and condition of things which has warranted the ex- 
tension of the privilege to this particular industry.’’ Middletown the | 
Car Co. v. P. R. R. Co., 32 I. C. C. 185, 186. 


In Fabrication-in-Transit Charges, 29 I. C. C. 70, the Commission 
said at page 76: 


It is quite obvious that ordinarily transit can only be accorded 
products which move at the same or very nearly the same rates as the 
material from which they were made. It is reasonable to withhold 


transit from a product that is essentially different from the raw 
material. 


In Thomas Keery Co., Inc. v. New York O. & W. Ry. Co., 206 I. C. C. 
585, the Commission, at page 591, said: sior 

Transit, while not especially favored by the Commission, be- 
cause of abuses that have arisen, has been regarded as essential to 
transportation and marketing of various basic commodities. In gen- 
eral such traffic has been regarded by the Commission and by the 
railroads as through traffic. 


Beneficial Nature Of Transit 


In Blodgett Milling Co. v. Chicago, M. & St. P. Ry. Co., 23 I. C. C. 
448, the Commission held that transit privileges are of benefit to the car- 
riers, the dealers and the public. And In re Transportation of Wool, 
Hides and Pelts, 23 I. C. C. 151, the Commission said: 


Transit in many cases is beneficial in its application. When it can 
be applied without discrimination it results in the diffusion of busi- 
ness, in giving rival communities the relative advantages to which I. 
they are entitled, and which can be accorded them in no other way, 


and, generally speaking, in the application of lower transportation 
charges. 


Also: 





Commercial operations have in many instances grown upon the 


exercise of transit privileges which could have been developed in no 
other way. 


In The Transit Case, 24 I. C. C. 340, the Commission found that in 
most instances transit privileges are now a commercial necessity. 


In re Rates and Charges on Grain and Products, 91 I. C. C. 105, 
appears the following: 
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Transit arrangements are of value to the farmer as well as to the 
miller and the market, in that the farmer is thus afforded wider 
marketing opportunities. 


In Wheelock and Bierd v. Akron, C. & Y. Ry. Co., 179 I. C. C. 517, 
the Commission said : 


Practical transit, especially on grain, could not exist without 
according the shipper the right to bill his shipments to the transit 
point in the first place and subsequently to rebill them or their 
equivalent to a new final destination, for the final destination is 
not and cannot be known at the time of initial shipment. Transit 
arrangements represent a departure from ordinary transportation 
service, under which shippers are accorded a more favorable basis 
of rates than would obtain if the inbound and outbound movements 
were treated as separate shipments. 


And in Joy v. Missouri-K.-T. R. Co., 167 I. C. C. 545, the Commis- 
sion held: 


Transit shipments are billed from origin to destination on a 
through bill of lading which carries notation by the shipper that 
the cotton is to be compressed in transit. Carriers ordinarily stop 
transit shipments at the first point in the line of haul at which a suit- 
able compress is located. The compress acts as the agent of the 
carrier, and charges for compression are absorbed by the carrier out 
of the freight rate. Transit shipments are in the custody of carriers 
and their agents from origin to destination. Carriers’ practice of 
reserving to themselves the right to select the compresses along 
their respective lines at which transit cotton should be compressed 
is not unreasonable or otherwise unlawful, since, as a matter of 
law, carriers are entitled to select their own agents for the per- 
formances of services which they hold themselves out to perform. 


In Propriety of Operating Practices—New York Warehousing, 198 
I. C. C. 134, at page 196, the Commission said : 


Storage in transit permits the stopping of goods at an inter- 
mediate point en route and the reshipping therefrom to final 
destination at the through rate instead of the higher combination 
of local rates, to and from the transit point, which would obtain if 
the transit privilege was not granted. The transit privilege ordin- 
arily is for the purpose of permitting some milling, manufacturing, 
or other trade process to be performed to the goods during the 
transit period. When owners of the stored freight may sell it 
locally, remove it by trucks, or other means, withdraw it from con- 
sumption any time or in any quantity, and when if the goods remain 
in storage beyond the time limit imposed for in-transit storage 
the rates for storage remain the same as applied during such period, 
the storage partakes of the nature of commercial storage, and the 
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storage is not in-transit storage. The fact that it is designated ag 
such in the carriers’ tariffs does not invest it with the characteristics 
of in-transit storage. 


And in St. Louis Live Stock Exc. v. Alton R. Co., 198 I. C. C. 73, 
at page 105, the Commission reviewed the many benefits claimed as flow. 
ing from the privilege of change of ownership while in transit. 


In Cotton, 165 I. C. C. 595, the Commission said : 


The satisfactory marketing of substantially all cotton requires 
that large quantities shall be gathered together and classed and 
graded in order that marketable lots of even-running grade and 
staple may be assembled. This is known as concentration, and tariffs 
commonly provide that cotton may be stopped in transit at so-called 
concentration points to receive this service and be reforwarded on 
the basis of the through rate from origin to final destination; and 
in 172 I. C. C. 53, this was modified to eliminate provision that no 
compressed-in-transit rates shall apply where no compress is avail- 
able between points of origin and destination by route of movement. 


In Freight Forwarding Investigation, 243 I. C. C. 53, the Commis- 
sion said : 


Out-of-line stop-off practice, used more by nonforwarders than 
by forwarders, is deeply ingrained into the railroad structure of 
the country, and in general benefits shippers and carriers alike. 


In Livestock to and From the South, 253 I. C. C. 241, the Com- 
mission held: 


Transit arrangements in certain instances are of benefit to the 


shipper, also to the carrier, as they have a tendency to hold traffic 
to the rails. 


In Stopping in Transit of Seeds in W. T. L. Territory, 223 I. C. C. 


379; followed, Stop-Off on Seeds at W. T. L. Points, 227 I. C. C. 251, 
the Commission said: 


Stop-in-Transit arrangements on farm seeds are beneficial in 
sale and distribution. The arrangements are in effect in Southern 
and C. F. A. Territories, and there are no different circumstances 


prevailing in W. T. L. Territory which warrant their cancellation 
there. 


And in Cudahy Packing Co. v. Baltimore & O. R. Co., 263 I. C. C. 
503 (509) the Commission said: 


Transit is a departure from the usual and ordinary transporta- 
tion service. Under it shippers are accorded a more favorable basis 
of rates than would obtain if the inbound and outbound movements 
to and from transit points were treated as separate shipments. 
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Manner Of Assessing Transit Charges 


In Central Yellow Pine Asso. v. Vicksburg, 8. & P. R. Co., 10 
1. C. C. 193, the Commission said : 


In general the raw material pays the local rate into the point 
of manufacture; when afterwards the manufactured product goes 
forward it is transported upon a rate which would be applicable 
to that product had it originated in its manufactured state at the 
point where the raw material was received. 


In Clinton Sugar Refining Co. v. Chicago & N. W. Ry. Co., 28 
L C. C. 364, the Commission said: 


Ordinarily where milling in transit is permitted the full local 
rate is collected when the shipment moves into the milling point. 
When the product moves to final destination to which a through 
rate is in effect, charges are so adjusted plus the milling in transit 
penalty. 


In Larabee Flour Mills Corp. v. Atchison, T. & 8. F. Ry. Co., 148 
I. C. C. 5, the Commission held: 


Rates applicable on transited shipments are those in effect when 
shipments originated, even though they move at rates based on com- 
bination of inbound rates on raw material and outbound rates on 
transited product. * * * 


When a rate factor used in combination is subject to a transit 
tariff authorizing protection of the through rate on bran or other 
product, the carrier or carriers parties to the rate hold out to the 
shipper that the combination rate on the bran from origin of wheat 
to final destination of product will be protected unless application 
of the ‘‘through rate’’ is restricted. 


See also, In re Through Routes and Through Rates, 12 I. C. C. 163; 
Interstate Remedy Co. v. American Exp. Co., 16 I. C. C. 436; In re 
Milling-in-Transit Rates, 17 I. C. C. 113; Transit Case, 25 I. C. C. 130; 
Fargo Iron & Metal Co. v. Great Northern Ry. Co., 46 I. C. C. 399. In 
Rumble & Wensel Co., v. Director General, 62 I. C. C. 110, the Commis- 
sion said : 


The shipper must comply with tariff requirements which 
provide for surrender of inbound freight bills in order to obtain 
the benefit of the through rate from point of origin to ultimate 
destination. 


In Roper Lumber-Cedar Co. v. Chicago & N. W. Ry. Co., 16 I. C. C. 
382, the Commission said: 


A condition that the ultimate destination must be shown on 
the original bill of lading, to obtain a transit privilege and through 
rate, is unreasonable. 





I. C. C. PRACTITIONERS’ JOURNAL 





That the transit privilege should be limited to one year was held in 
Henderson & Barkdull v. St. Lowis, I. M. & 8. Ry. Co., 18 I. C. C. 514; 
and only in the matter of creosoting of lumber, due to time required to 
effect physical changes, has this ruling been modified. See Storage-in- 
Transit Rules at Minnesota Transfer, 78 I. C. C. 265. 

In Federal Match Corp. v. Great Northern Ry. Co., 128 I. C. C. 415, 
the Commission held that a period of 18 months is not an unreasonably 
long time limitation for transit on lumber manufactured into match 
blocks. 


In Rapp Lbr. Co. v. Lowisville & N. R. Co., 159 I. C. C. 749, the 
Commission said: 


When shipments moved inbound under log rates to a milling 
point in the state where they originated and outbound under lumber 
rates to interstate destinations, the entire movement to and from the 
mill became in effect a through movement over which the commission 
had jurisdiction. 


In General Mills, Inc., v. Chicago, R. I. & P. Ry. Co., 185 I. C. C. 
789, the Commission said : 


Shipments moved intrastate, milled in transit, thereafter 
shipped without the State to a port, for export, nothing in the 
inbound transportation papers indicating a further movement was 
intended, are subject to the act. It is common knowledge that a 
large portion of such grain or its products does and must neces- 
sarily move beyond. Carriers for many years have permitted transit 
on grain without requiring shippers to indicate on inbound bills 
of lading that the grain was intended for further movement. 


In Scoular-Bishop Grain Co. v. Minneapolis & St. L. R. Co., 200 
I. C. C. 663, at page 665, the Commission said: 


The commission had no jurisdiction to determine reasonableness 
of total charges, when, in view of the absence of a transit arrange- 
ment provision in the tariff the movements into and out of the 
point concerned constituted separate shipments, the inbound ship- 
ments moving intrastate. 


In Duck River Grain Co. v. Nashville, C. & St. L. Ry., 160 I. C. C. 
28, the Commission said : 


On transit shipments carriers may collect for the transportation, 
from point of origin to final destination of the milled products, the 
total of the rates applicable to and from the transit points; but in 
the adjustment of the charges they receive the through rate appli- 
cable thereto. The inbound rate may be unreasonable, and yet the 
through rate charged may be reasonable. 
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In Quaker City Quality Cracker Co. v. Baltimore & O. R. Co., 191 
1 C. C. 246, the Commission said: 


Unless transit specifically provide to the contrary, methods of 
performing specified service, and the intermediate steps of products 
involved in the accomplishment thereof, or essential to the pro- 
duction of the outbound commodity, are immaterial. 


And in the Duck River Grain Company case, supra, the Commission 
also held: 


As the bills of lading act provided that a person to whom an 
order bill had been duly negotiated acquired thereby in addition 
to title to the goods shipped ‘‘the direct obligation of the carrier 
to hold possession of the goods for him according to the terms of 
the bill as fully as if the carrier had contracted directly with him,’’ 
complainant’s successor had the right to transit service which was 
provided for through shipments and the exercise of such right con- 
verted the original shipment into one by fiction construed to be and 
treated as through shipment from point of origin to final destination 
of the milled products. 


In Transit Lumber, Pac. Coast to Boston Destinations, 227 I. C. C. 
189, the Commission held that it is not unlawful per se to provide that 
charges computed upon shipments of raw materials into manufacturing 
points where transit arrangements are provided may be reduced by re- 
fund or other method, and made dependent upon fulfillment of certain 
conditions by manufacturers who avail themselves of the privilege. See 
also: Lawrenceville Cooperage Co. v. Akron, C. & Y. Ry. Co., 235 I. C. 
C. 155. 

In Grain and Grain Products within Western District, 215 I. C. C. 
83, at page 91, the Commission said: 


Commercially the proportional rate, applied on bulk traffic out 
of market, is of special benefit to price-registering markets, as a 
price stabilizer, as the known equality of outbound charges enables 
grain dealers there to compete on equality in the purchase of grain 
at country origins; 


and at page 92, the Commission held that one-factor through rates with 
transit do not exercise stabilizing influence on prices that proportional 
rates exercise unless one transit balance becomes universally used and 
recognized as ‘‘going-balance,’’ paid by all dealers on the bulk of their 
shipments, and on which their country grain purchases were generally 
used. 


In Minimum Weights on Beans from Transit Stations, 243 I. C. C. 
167, the Commission said : 


If a carrier from a transit point were not permitted to charge 
the ec. 1. rate on an out-bound deficit in weight or to require can- 
cellation of billing to recover the deficit, the alternative would be 
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to give the transit operator the benefit of charges for the minimum 
at the balance of the through rate regardless of the tonnage loaded 
in the out-bound car; 


and at page 170, the Commission held: 


To many destinations in the middle west the rate on beans from 
producing points in the far west are the same as to transit stations. 
When, therefore, a shipment from the far west is transited at one 
of these transit stations and subsequently reshipped to another, 
there is no balance of a through rate to be collected. 


In Transit Livestock in Western District, 251 I. C. C. 771, the Com- 
mission held that: 


When specific routing is not provided in the tariff, but there 
are provisions which tend to confirm the routing to direct lines or 
to routes not too circuitous, the three-way rule, comes into play, 
avoiding any fourth-section departure. 


And in Watertown Milling Co. v. Chicago, B. & Q. R. Co., 251 I. C. C. 
494, at page 495, the Commission held that the application of the three- 
way rule results in the minimum through rate, or the rate before any- 
thing else is added. The out-of-line charge should be added to the rate 
determined under the three-way rule. 


In Lewis Grain Corp. v. Baltimore & O. R. Co., 262 I. C. C. 198, the 
Commission said at page 202: 


A transit tariff is a special privilege which is available only on 
performance of a condition precedent; 


and at page 203: 


Contention that application of local rates on outbound ship- 
ments where transit rules have not been complied with, is unreason- 
able, must be determined adversely to complainants. On such ship- 
ments which were backed by in-bound billing which should have 
been cancelled, there are outstanding undercharges. 


In Cudahy Packing Co. v. Baltimore & O. R. Co., 263 I. C. C. 503 
, the Commission said: 


When movement from the transit point was, by direction of the 
owner and shipper, separate and distinct from the in-bound move- 
ment to that point, charges cannot be readjusted to the basis of the 
joint through rate from origin to final destination because there 
was no continuous through movement to which such rate could be 
applied. 
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Loss of Identity of Article Transited Is Unimportant 


In re Substitution of Tonnage at Transit Points, 18 I. C. C. 280, 
the Commission said: 


Many transit tariffs recognize the obvious fact that loss of weight 
at the billing point must be allowed for in the rules governing the 
privilege, or that local commodities will be substituted and sent 
forward without paying the corrected local rate. 


In the Transit Case, 24 I. C. C. 340, it was held that where a com- 
modity must of necessity lose its actual identity, there is no requirement 
that such identity must be preserved. 

In St. Louis Live Stock Exc. v. Alton R. Co., 198 I. C. C. 73, it was 
held that change of ownership in transit has no bearing on the service 
performed, except that of policing and keeping the carriers’ records. 

In Quaker City Quality Cracker Company case, supra, it was held 
that ordinarily methods of performing the specified transit service, and 
the intermediate steps or process involved in the accomplishment thereof, 
or essential to the production of the outbound commodity, are immaterial. 

In Texas Steel Co. v. Missouri-K-T. R. Co., 225 I. C. C. 337, the Com- 
mission said: 


As to most commodities it is impracticable to preserve identity 
of the material in and out of the transit point ; reasonable and prop- 
er substitution has always been the practice. Transit practices on 
conerete-reinforcing bars and other structural steels are justified 
by custom, commercial necessity, and the nature of the commodity. 


And in Fort Smith & W. Ry. Co. v. Atchison, T. & 8. F. Ry. Co., 
216 I. C. C. 411, at page 415, the Commission held that ordinarily transit 
contemplates complete unloading and reforwarding of the same ship- 
ment or its equivalent at some later date. 

In Chicago. B. & Q. R. Co. v. E. Bernice & Sons, Inc., 56 Fed. Supp. 
691, the court said, at page 692: 


Where it is not practical to preserve the identity of products, 
it has generally been held that the product outbound must at least 
be ‘‘from the same country point.’’ Provision against substitution 
of potatoes from western states was applicable against substitution 
of onions originating in the State of Washington. 


And at page 693: 


Transit rights must be specifically authorized by tariff provisions; 
they cannot be inferred. 


Unity Of Transit And Rules 


In Fabrication-In-Transit Charges, 29 I. C. C. 70, the Commission 
held that a transit rate, privilege, and the regulations governing the 
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same are a unit. See also Rumble & Wensel Co. v. Director General, 
62 I. C. C. 110. 

In Grand Rapids & I. Ry. Co. v. United States, 212 Fed. 577, a 
Federal court held that before the benefits of a transit shipment can 
be accorded, some relation must in fact exist between the proposed out- 
bound shipment and the inbound shipment. 

In Wheelock and Bierd v. Akron, C. & Y. Ry. Co., 179 I. C. C. 517, 
the Commission held that to treat the inbound and outbound shipments 
as separate and distinct is repugnant to the principle of transit, which 
is that the same commodity, although generally in changed form, which 
moves to the transit point shall move therefrom to a new destination, 
and that the shipment from the point of origin through the transit point 
to destination is the same in principle as if the shipment had moved 
without transit. 

In Washburn Crosby Co. v. Chicago, B. & Q. R. Co., 215 I. C. C. 53, 
at pp. 58 and 59, the Commission compared the unit rule with the gen- 
eral rule commonly called the pound-for-pound rule. 

In Grain Proportionals, Ex-Barge to Official Territory, 246 I. C. C. 
353, the Commission said at page 379, under transit, there is a move- 
ment of a like unit of a particular commodity or its equivalent over a 
through route at a through rate from point of original shipment to 
point of ultimate destination. 


Commodities To Which Transit Is Applicable 


In Douglas & Co. v. Chicago, R. I. & P. Ry. Co., 16 I. C. C. 232, the 
Commission said that it is reasonable to withhold transit from a product 
which is different from the raw material. 

In Parkersburg Rig & Reel Co. v. Baltimore & O. R. Co., 109 I. C. 
C. 569, the Commission said: 


The fabrication in transit of iron and steel articles is common 
and has been in effect in different territories for many years. Its 
convenience to the fabrication of these products makes it practically 
a commercial necessity. 


And in the Reconsignment Case, 47 I. C. C. 590, it was held that in- 
spection is a necessary and valuable commercial adjunct of the market- 
ing of commodities, and the stoppage and necessary detention of ship- 
ments for the purpose is a reasonable and proper service. 

In Investigation of Alleged Unreasonable Rates on Meats—22 I. C. 
C. 160, the Commission held that the privilege of trying the market is of 
great benefit to producers of livestock and ought to be continued under 
reasonable terms and conditions. 

In Flory Milling Co. v. Central New England Ry. Co., 93 I. C. C. 
129, the Commission held: 


Milling in transit of grain, grain products, and commodities en- 
tering into the manufacture of mixed feeds at joint rates has be- 
come such a widely diffused and common practice, due largely to 
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voluntary act of the carriers, that any manufacturer not accorded 
transit under joint rates is at a substantial disadvantage which will 
confine his opportunities of sale to limited areas. 


In Nueces County Nav. District v. Abilene & 8S. Ry. Co., 155 I. C. C. 
712, the Commission held: 


Concentration is a transit service which is an incident of a 
through rate. Its purpose is to make available on a through ship- 
ment, stopped for concentration, a lower through charge than would 
apply if the movements to and from the concentration point were 
treated as separate shipments and the local rates applied. 


In Routing and Transit on Cotton, 157 I. C. C. 762, it was held that 
it is universally admitted that the concentration of cotton for sampling, 
grading, and classifying is an absolute commercial necessity. 

And in Union Wire Rope Corp. v. Atchison, T. & 8. F. Ry. Co., 66 
F. (2d) 965, the Federal Court held that the ‘‘reworking’’ of an article 
under the provisions of a tariff authorizing a transit service may mean 
manufacture. 

In Nonferrous Metals, 204 I. C. C. 319, the Commission said that 
transit privileges are accorded ores, concentrates, smelter products, re- 
fined metals, at relatively few points. There is little, if any, reconsign- 
ment in transit. 

In Texas Steel Co. v. Missourt-K-T. R. Co., 220 I. C. C. 73, the Com- 
mission held: 


Transit approved, for concrete-reinforcing bars, for fabrica- 
tion. 


In Leader Iron Works, Inc. v. Illinois Central R. Co., 182 I. C. C. 17, 
at page 22, the Commission said that it is reasonable to withold transit 
from a product which is essentially different from the raw material. 


Summary Of I. C. C. Decisions On Transit 


This detailed review of Commission’s decisions dealing with transit 
shows the great importance of the subject to rate regulation, and that 
at the time the Interstate Commerce Act was passed, in 1887, transit 
had long been in force through voluntary action of the carriers, and com- 
munities had been built up and investments made upon the strength 
of the practice. The Commission merely accepted the well-established 
practice. Transit was of gradual growth and did not develop along lines 
which would be approved as a matter of logic. In many instances there 
is no actual charge for the transit service. In other cases the transit 
charge may not cover the full costs of actual service. Sometimes the 
situation is complicated by the inclusion of a back-haul service without a 
separate charge therefor. It is usually a difficult matter where the 
transit service is involved to determine whether the line-haul rates were 
originally intended to include a part or all of the cost of the transit 
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service, or the latter was imposed upon a rate structure intended to cover 
only the actual carriage from point of origin to ultimate destination. It 
is a question of fact and each situation must be handled in a particular 
way. Recourse must be had to the governing tariffs to determine what is 
permitted under any given transit practice. The tariffs differ materially 
in their form and language, and while in the principles enunciated by 
the Commission or the courts are valuable precedents in determining 
whether or not the regulations or charges contained in any tariff under 
consideration are unreasonable or unlawful, the legality of the practice 
must be decided by an examination of the tariff itself. 

The Supreme Court has recognized the distinction in the nature of 
a shipment due to transit. In Baltimore & Ohio S. W. R. Co. v. Settle, 
260 U. S. 166, at 173-174, the Court said: 


The mere fact that cars received in interstate movement are 
reshipped by the consignee after a brief interval, to another point, 
does not, of course, establish an essential continuity of movement to 
the latter point. The reshipment, although immediate, may be an 
independent intrastate movement. The instances are many where a 
local shipment follows quickly upon an interstate shipment and 
yet is not to be deemed part of it, even though some further ship- 
ment was contemplated. Shipments to and from distributing points 
often present this situation, if the applicable tariffs do not confer 
reconsignment or transit privileges. (Italics supplied.) 


The court carefully distinguished between movements into and out 
of ‘‘distributing points’’ where there is no ‘‘transit’’ rule and those in 
which there are such rules. And in order to emphasize the point, foot- 
note 3 was added, which reads: 


Chicago, M. St. P. & P. R. Co., v. Iowa, 233 U. S. 344, was a 
case of this character. (Other citations.) On the other hand, there 
are many instances where the grant by tariffs of extensive transit 
or reconsignment privileges has rendered what otherwise would be 
independent local movements a part of through interstate shipments. 
(Citing Re Substitution of Tonnage at Transit Points, 18 I. C. C. 
280; Transit Case, 24 I. C. C. 340.) (Italics supplied.) 


The Commission, in Northern Milling Co. v. Chicago & N. W. Co., 
246 I. C. C. 246, at page 503, held: 


In a general sense transit is optional in that a shipper having 
the right to transit under the tariffs at a given point may either 
exercise that right or if he so desires refrain from exercising it and 
ship under the rates applicable to and from the point where the 
shipment is stopped enroute. No shipper may lawfully pay, no 
carrier lawfully collect a charge greater or less than that provided 
in the applicable tariffs. 


The Supreme Court in Board of Trade of Kansas City, et al. v. 
United States, et al, 314 U. S. 534, discussed ‘‘Primary Market’’ and 
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“Transit Privileges;’’ defines the Western District with relation to 
rates and practices affecting grain and grain products, and in defining 
a ‘‘rate-break’’ and ‘‘proportional’’ rate the court said: 


* * * the difference between the two systems permitting transit at 
primary markets was the rate at which the outbound traffic moved. 
Under the rate-break combination the outbound shipment moved at 
the proportional rate; under the overhead through rate, it moved at 
the transit balance. The availability of these two rate bases, the 
Commission found, gave rise to serious discriminations: ‘‘ Whether 
outbound shipments are at proportional rates or transit balances 
depends upon the selection of the inbound freight bill. If the in- 
bound freight bill covers a shipment from an origin point from 
which there is no overhead route with transit to final destination, 
the outbound shipment is at the proportional rate. But grain from 
a point from which there is such an overhead rate with transit, and 
ean be forwarded, upon presentation of the inbound expense bill 
covering inbound transportation from the latter point, at the transit 
balance due that expense bill.’’ Citing Gram and Grain Products, 
164 I. C. C. 619, 634. 
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ELMER A. SMITH 


A Tribute From One Of His Friends 


Elmer Smith is dead. This noble soul,—unselfish, idealistic, 
enthusiastic, courageous,—has crossed the Great Divide where time 
blends with eternity. If it were given to us to see beyond that 
mystic horizon, probably we should see Elmer carrying whatever 
burdens were in sight,—his neighbors’ as well as his own—a song 
in his heart, his eyes fixed on the stars, finding his ultimate triumph 


in selfless service to those in need of help. 


Elmer, the most profound legal student of railroad economics 
of his time, has left his ineradicable mark in the annals of twentieth 
century railroading. Elmer, the philosopher, the idealist, the 
musician, the devoted friend, will never be forgotten by those who 


had the great privilege of knowing him. 


Wruuam T. Faricy ® 
July 16, 1947. 











* Mr. Faricy is President of the Association of American Railroads. 
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ELMER A. SMITH 


By R. GRANVILLE Curry * 


Elmer A. Smith, Senior General Attorney, of the Illinois Central 
Railroad Company, and past President of the Association of Interstate 
Commerce Commission Practitioners, died on July 16, 1947, in Chicago. 
He was sixty-three years old. 

Mr. Smith was born in Madison, South Dakota. He attended the 
University of Colorado before studying law at the Chicago Kent College 
of Law, from which he received his LL.B. degree. He later studied at 
the University of Chicago. 

He began work with the Illinois Central Railroad Company in 1905 
and served with that company for a period of forty-two years until his 
death. Beginning his work in the Law Department of the company as 
a law clerk he was promoted successively to the positions of Commerce 
Attorney, General Attorney, and Senior General Attorney. His work 
brought him frequently before the Interstate Commerce Commission. 
In recent years he has been called upon to represent the railroads in 
nearly every case of national concern. At the time of his death he was 
chief of counsel in the so-called Lincoln Anti-trust case. 

Mr. Smith was also a member of the Chicago Bar Association, the 
Illinois State Bar Association, and the American Bar Association. He 
was Chairman of the Section of Public Utility Law of the last mentioned 
Association. He was a Trustee of the Illinois Children’s Home and Aid 
Society. He contributed articles to law reviews and to the I. C. C. 
Practitioners Journal and was much in demand as a speaker. His 
essays on ‘‘Abraham Lincoln, an Illinois Central Lawyer’’, and on 
‘Sir William Osler’’ won wide acclaim. 

The Association is deeply indebted to Mr. Smith. As the head 
of important committees, and as President, he contributed the enthusi- 
asm, the friendliness, and the courageous support that helped to give 
character and strength to the organization and to bring about intelligent 
and broad-visioned accomplishment of its purposes. In fact, it is be- 
lieved that no member of the association ever did more for it than Mr. 
Smith. 

A lawyer of great distinction in his profession, he recognized the 
services rendered by non-lawyers practicing before the Commission and 
courageously championed their cause. His wide popularity, his forth- 
rightness, his unostentatious manners, and his marked ability won many 
friends for the railroads. His clear and fair-minded exposition has 
probably done more than that of any other man in railroad circles to 
bring about better understanding of their problems. Mr. Smith was 
highly regarded by the courts and by the Interstate Commerce Commis- 
sion for his scholarship, his clarity of thought, his fairness, and foren- 





* Editor in Chief and President of the Association of Interstate Commerce 
Commission Practitioners. 
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sic ability. His words and his representations had the golden quality 
of trustworthiness and intellectual honesty. He was a leader in his 
profession. e 

Although an extremely busy man in his work as a lawyer, Mr. 
Smith looked beyond his daily tasks to books, music, and association with 
members of his family and friends. He retained a flexibility of mind and 
freshness of comprehension that made association with him a stimulating 
pleasure. It may be said of him, as he said of Sir William Osler, 
that ‘‘his cultural interests’’ radiated in every direction and largely 
because of this ‘‘he became a man of broad culture, of knowledge, and 
of sympathetic understanding’’; that his ‘‘sympathetic understanding 
of humanity, its fraility as well as its nobility, his broad spirit of 
tolerance are but the reflection to a very substantial extent of his 
extensive reading and meditation on what he read over a long period 
of years’’; and that a man must not live only in his own generation but 
‘‘he must keep fresh by contact with fresh young minds and must 
ever retain a keen receptiveness to the ideas of those who follow’’ *. 
Few knew the many generous contributions which Mr. Smith made to 
charitable organizations and the great assistance he gave to many young 
men in starting their careers. His ripened judgment, his almost infinite 
capacity for hard work, his fairness, his scholarship and his friendliness 
will serve as a high example to follow in his chosen profession. 


*8 I. C. C. Prac. Journal 906. 
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LUTHER M. WALTER 
By Epwarp H. DeGroot, Jr.* 


For Luther Walter, Life’s Record was closed on June 30, 1947, 
at the age of 70. He was first vice president of the Association of I. C. C. 
Practitioners, and undoubtedly would have been President next year. 

He served the Association wholeheartedly from the first. At the 
time of his death he not only held the office indicated above, but also 
was chairman of the Special Committee on Appointment of I. C. C. 
Commissioners. His loss will be felt in Association councils, and is per- 
sonal to Assqciation members. 

Mr. Walter came to Washington as a clerk in the Census Bureau 
in 1902, and later was a member of the Board of Pension Appeals. 
Following this, he was successively an Attorney for the Interstate Com- 
merce Commission, and from 1903 to 1910, was a Special Assistant At- 
torney General of the United States. 

During World War I, he was Assistant Director in the Bureau of 
Public Service and Accounting of the United States Railroad Admin- 
istration. 

He was a Trustee of the Chicago Great Western Railway before 
the reorganization of that line in 1941, and recently had been elected 
a Director of the Toledo, Peoria & Western. He practiced before the 
Supreme Court of the United States and before the Interstate Commerce 
Commission for many years. 

The tribute which appeared in the Traffic World of July 5th 
is so fitting and understanding that it is quoted here: 


‘‘THEe Passtinc or LuTHER WALTER 


‘‘The unexpected death of Luther M. Walter this week in 
Chicago removes from the trdnsportation scene one of its most 
familiar and best loved figures. Although his public life was spent 
largely in litigation, it is the best commendation on his work and 
character to say that he died, as he had lived, without an enemy. 
An innate sense of fairness coupled with all of the attributes of 
the true gentleman, made him a courteous though relentless adver- 
sary. Some of his courtroom and hearing-room coups will live 
long in the memory of those who had the privilege of watching 
him at work. 

‘*He will, however, be best remembered as a friend, always on 
the alert for ways to encourage and assist the new and untried man 
in the field of transportation regulation. Happily, there are others 
in the field who possess that attribute. Indeed, traffic and trans- 
poration are particularly fortunate in the tendency on the part of 
those in high position to welcome and hold out a guiding hand to 
their lowlier brethren. 





*Chairman of the Committee on Memorials of the Association of Interstate 
Commerce Commission Practitioners. 
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‘*Nevertheless, the passing of Luther M. Walter leaves a vacancy 
in those ranks not lightly to be filled.’’ 


The foregoing reference to Mr. Walter’s ‘‘Courtroom and hearing- 
room coups’’, bring to mind an incident which the late Frank Smith 
related to the writer. 

Frank said, ‘‘I was a safety appliance inspector. My partner 
and I were before a North Carolina judge. Luther was our attorney. 
We had a number of clear-cut violations against the railroad, but the 
Judge slurred the Commission, and belittled the inspectors. Luther 
arose: ‘Your Honor’, he said slowly, ‘I take serious exception to the 
continuing attacks of the Court upon the Interstate Commerce Com- 
mission and its inspectors. The Commission is not an ‘intermeddler’, 
and its inspectors are not ‘snoopers’. If this defamation continues, 
it will be my duty to ask the Commission to take the necessary steps 
in Washington for its, and our, protection.’ He sat down. The judge 
said, ‘You may proceed, Mr. Walter,’ and there was no further irregular- 
ity in the proceedings.’’ 

Mr. Walter’s genial personality was outstanding, and won for 
him a host of friends, while his ability and courage held their admiration. 








Be; 















Developments Under The Administrative 
Procedure Act 


By Raueo H. Canovet* 


Before the Seventh Annual Conference of the Judges and Designated 
Members of the Bar of the First Judicial Circuit, 
Boston, Massachusetts. June 18, 1947. 


I. 
Introduction 


May it please the Court: 


I have been asked to speak on ‘‘ Developments under the Administra- 
tive Procedure Act’’, which is Public Law 404, passed by the 79th 
Congress and approved June 11, 1946. I think that I should say in 
the beginning that I am speaking, not as an expert on the Administra- 
tive Procedure Act, but rather as a humble practitioner frequently 
before administrative agencies. 

It is to be assumed that the topic assigned means precisely what 
it says and calls only for a report of such developments as have occurred 
under or because of the existence of the Act since the varying effective 
dates of the several sections. 

In measuring the progress which has occurred, we should recognize 
at the very outset the brief period during which it has been applicable 
to the several federal agencies. Parts of it became operative first on 
September 11, 1946; additional provisions, on December 11, 1946; and 
the very important regulations relating to examiners, on June 11, 1947, 
or precisely a week ago today. Notwithstanding this short history, there 
have been a number of steps taken preparatory to its application or in 
compliance with its terms which warrant discussion. 


Il. 
Search For Developments 


The search for such developments has necessarily required examina- 
tion of the few reported cases to date, the rapidly increasing literature 
concerning the subject, largely found in Journals of the American Bar 
Association and Reviews of law schools, together with personal inter- 
views with various federal administrative agencies. These will be 
discussed under the headings of Judicial and Administrative Develop- 
ments. In conclusion, examples will be given to illustrate briefly the 
effect of the Administrative Procedure Act upon some of the work of 





* Mr. Cahouet is General Counsel of the New England Motor Rate Bureau, Inc., 
Boston, Mass. He is a member of the Association of Interstate Commerce Com- 
mission Practitioners. 
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the Interstate Commerce Commission, as one of the agencies to which 
it applies. Before discussing these developments, however, it seems 
wise to give a brief summary of the Act, after which we will return to 
the main topic. 


ITT. 
Short Summary Of The Act 


The Administrative Procedure Act is a short one, in view of its 
broad objectives, comprising only some 12 sections. Definitions of 
terms are provided in Section 2, and requirements for information to 
the public are specified in Section 3. Requirements as to rule-making 
and adjudication appear in Sections 4 and 5 which, for many questions 
arising thereunder, must be considered in connection with Sections 7 
and 8 relating to hearings and decisions. Provisions as to various an- 
cillary matters, such as appearances, subpoenas, denials of requests, 
and scope and record of investigative proceedings are contained in 
Section 6. Sanctions and limitations upon power, both generally and 
with particular reference to licenses, are defined in Section 9, and 
rights, form and venue, and the scope of judicial review are treated in 
Section 10. Section 11 places all examiners, to be used in connection 
with proceedings under Sections 7 and 8, largely under the jurisdiction 
of the Civil Service Commission, and particularly with respect to ques- 
tions of removal, compensation, and qualifications for appointment. 
Section 12 is somewhat general in scope, containing enabling and saving 
provisions, and enumerates the dates upon which the several sections 
become effective. 

The Act applies to all of the agencies of the federal government, 
with the exception of Congress, the courts, the governments of the terri- 
tories and possessions of the United States, and the District of Columbia.! 
There are, I believe some 192 of such agencies and the Act lays down 
fundamental precepts for common application to all. It is written, 
however, in such a manner as not to extend the scope of authority of 
any of the agencies, nor, it is fair to say, to limit any of them in any 
of the powers which they now exercise by delegation of Congress. 

To be fully appreciated, it must be carefully studied, because 
so much meaning is compressed into each section, paragraph, line, 
and word. There are also numerous exceptions to various sections 
and paragraphs often difficult to interpret. A full understanding of 
its application to problems arising in connection with any individual 
administrative agency requires interpretation in the light of the pre- 
cise statutory authority or absence of authority of the agency. Its 
terms cannot be adequately understood, taken by themselves, without 
the reference suggested. 

Time is not available to review its history, nor for comment on 
the struggle which has been waged between those who would entrust the 
administrative agencies with unlimited discretion and full power of 
interpretation of their statutory authority, and those to whom any 





1 Administrative Procedure Act, Sec. 2 (a). 
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administrative agency is an illegal and unwarranted departure from 
the established principles of government within the United States. It 
is enough to say that such has been the conflict. Such agencies have 
frequently come into being to implement what a large segment of the 
nation has considered to be a vitally needed social or economic reform. 
With this fact in mind, it is not difficult for one somewhat removed from 
these conflicts to recognize the need for legislative controls of such 
agencies, and at the same time to understand why many who have 
participated in such struggles may feel that administrative procedure 
in this country is the product of their best labors and identified with 
their professional and personal existence. 

A temperate and accurate appraisal of the objectives of the legis- 
lation is found in the words of the Senate Committee on the’ Judiciary, 
Legislative Day October 29, 1945, Report to Accompany S. 7: 


‘‘The bill is designed to afford parties affected by administrative 
powers a means of knowing what their rights are and how they may 
be protected. By the same token, administrators are provided with 
a simple course to follow in making administrative determinations. 
The jurisdiction of the courts is clearly stated. The bill thus 
provides for public information, administrative operation, and ju- 
dicial review.’’ 


With the foregoing as a background, we can turn once more to 
the principal subject. 


IV. 
Judicial Developments 


Judicial interpretation of the Administrative Procedure Act is, 
of course, extremely limited because of the brief span of life enjoyed 
by the Act to date. There are two Supreme Court decisions, handed 
down on December 16, 1946 and February 10, 1947, neither of which 
was decided under the Act, but which nevertheless contain interesting 
comment. They are United States of America, Petitioner, v. Joseph 
Ruzicka and Charles Ruzicka, Individually and as Co-partners, Trading 
as Seely Dairy, 329 U. S. 287, preliminary print, 67 S. Ct. 207; and 
State of Oklahoma, Petitioner v. United States Civil Service Commission, 
67 S. Ct. 544. In the first of these, the Supreme Court sustained the 
approval by the District Court of a motion by the government for 
judgment on the pleadings in a proceeding whereby it sought enforce- 
ment of an order for payment into the Producer-settlement Fund under 
Section 8a (6) of the Agricultural Marketing Agreement Act, in the 
following language of Mr. Justice Frankfurter: 


‘‘The Agricultural Marketing Agreement Act is one of many en- 
actments by which Congress in regulating economic enterprise has 
divided the duty of enforcement between courts and administrative 
agencies. But there is the greatest variety in the manner in which 
Congress has distributed this responsibility. Those who are en- 
titled to speak tell us that the development of the natural sciences 
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has often suffered from premature generalization. Certainly the 
recent growth of administrative law counsels against generalizations 
regarding what is compendiously called judicial review of admin- 
istrative action. And so we deem it desirable, in a ease like this, 
to hug the shore of the precise problem before us in relation to the 
provisions of the particular Act immediately relevant. One general 
observation may, however, be permitted. Both courts and adminis- 
trative bodies are law-enforeing agencies, utilized by Congress as 
such. In construing the enforcement provisions of legislation like the 
Marketing Act, it is important to remember that courts and ad- 
ministrative agencies are collaborative ‘instrumentalities of justice’, 
and not business rivals.’’ 2 


The second case, State of Oklahoma, Petitioner v. United States 
Civil Service Commission, supra, likewise contains interesting comment, 
although probably of little value in solving any issues which may later 
arise under the legislation here discussed. The opinion of the majority 
considered whether the constitutionality of the basis of an order of the 
Civil Service Commission under the Hatch Act could be raised upon 
proceedings for review instituted by the State of Oklahoma in the 
proper District Court. In discussing the general propriety of consti- 
tutionality of statutory enactments as an issue upon judicial review, 
the majority by Mr. Justice Reed quoted the definition of scope of 
review, as stated in the Administrative Procedure Act, Section 10, to- 
gether with reference to its legislative history. Mr. Justice Frankfurter, 
in a concurring opinion stated : 


‘‘The Administrative Procedure Act does not apply to the present 
ease. Pub. L. No. 404, 79th Cong. 2d Sess. (June 11, 1946) § 12. 
That Act will, in due course, present problems for adjudication. We 
ought not to anticipate them when, being irrelevant, they are not 
before us. The Act ought not to be used even for illustrative pur- 
pose because illustrations depend on construction of the Act.’’ 


Whatever inferences can be drawn from the above pronouncements, 
it cannot be said that any lively judicial disposition to limit or cir- 
eumscribe the power of administrative agencies by virtue of this Act 
is thereby indicated, even though, as before stated, the Act was not 
applicable. 

In Avon Dairy v. Eisaman, D. Ct. N. D. Ohio, E. D., 69 F. Supp. 
500, December 20, 1946, the Court was concerned with a petition for 
review of actions of the Secretary of Agriculture, which although in 
effect were not final, being on administrative appeal, wherein irreparable 
injury was alleged. The petitioner claimed a right of review under 
Section 10 (d) of the Administrative Procedure Act. The Court denied 
the review, stating that the agency’s act was not of a class reviewable 
as defined in its Section 10 (c), there being no statutory review available 





2 This language is also referred to in the later cited case of Avon Dairy v. 
Eisaman, which was decided under the Administrative Procedure Act. 
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under the circumstances in the Marketing Act and no final order. The 
Court quoted at length from United States of America v. Ruzicka, supra, 
including the following statement: 


‘*In construing the enforcement provisions of legislation like the 
Marketing Act, it is important to remember that courts and ad- 
ministrative agencies are collaborative ‘instrumentalities of justice’, 
and not business rivals.”’ 


In Mid-Valley Distilling Corporation v. DeCarlo, C. C. A. 3d 
Cireuit, 15 L. W. 2615, April 29, 1947, it was held that a letter from 
a supervisor under the Federal Alcohol Administration to a petitioner, 
stating that its rights had automatically expired, constituted an order 
which would be void because entered without notice of hearing as re- 
quired by Section 5 (a) of the Administrative Procedure Act. 

In Lincoln Electric Co. v. Commissioner of Internal Revenue, C. C. 
A. 6th Cireuit, 15 L. W. 2690, June 5, 1947, the Commissioner argued that 
the Administrative Procedure Act specifically excepts courts, relying also 
upon a letter from the Attorney General to the Senate Judiciary Com- 
mittee, during pendency of bill, in reply to an inquiry from its chairman. 

The Court stated that the Board of Tax Appeals is ‘‘an indepen- 
dent agency in the executive branch of the government’’ by the statute 
which created it. (26 U. 8. C. A. 1100). When its name was changed 
to the Tax Court by the 1942 Revenue Act, it was expressly provided 
that the ‘‘jurisdiction, powers and duties of the Tax Court shall be 
the same as by existing law provided.’’ It was found in Commissioner 
v. Gooch Milling & Elevator Co., 320 U. S. 416, that the Board had no 
power to grant equitable recoupment as did tribunals having equity 
jurisdiction, and that it is but an independent agency in the executive 
branch of the government. The case was decided after the Board had 
become the Tax Court. 

The Circuit Court in the instant case further stated : 


‘While our conclusion is that review of Tax Court decisions is 
governed by the Administrative Procedure Act, it does not be- 
come necessary, in view of our reliance upon the Bingham Case, to 
particularize in what respect our power to review has been enlarged, 
except to say that it doubtless has been broadened.”’ 


The Bingham Case referred to is Trust of Bingham v. Commissioner, 325 
U. S. 365, where with respect to an identical problem the Supreme 
Court held that a reviewable question of law was presented. 

In Olin Industries, Inc. v. National Labor Relations Board, D. Ct. 
D. of Massachusetts, Civil Case No. 6798, June 12, 1947, an action was 
brought under Section 10 (a) and 10 (c) of the Administrative Pro- 
cedure Act to enjoin representation proceedings under Section 9 of the 
National Labor Relations Act until proper rules were published in the 
Federal Register under Section 3 (a) of the Administrative Procedure 
Act. The Court held that Section 10, by its terms and legislative history, 
is merely declaratory of the existing law of judicial review and confers 
no additional jurisdiction upon the court or rights to parties not existing 
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under the National Labor Relations Act. It was also said that if a 
violation of Section 3 (a) [public information] existed, plaintiff’s rights 
were amply protected by the procedural provisions of the National Labor 
Relations Act. 

In Eastern Utilities Associates et al, Petitioners v. Securities and 
Exchange Commission, C. C. A. 1st Cireuit, No. 4267, June 13, 1947, 
the petitioners sought review of denial of motion to amend notice of an 
order for hearing, to substitute Boston as a place of hearing instead of 
Philadelphia, the right to transfer hearing for the convenience of the 
petitioner being asserted under Section 5 (a) of the Administrative 
Procedure Act. On motion to dismiss the petition for review, the Court 
stated that Section 24 (a) of the Publie Utility Holding Company Act 
had been interpreted by numerous decisions to prevent review of ad- 
ministrative orders of a merely preliminary or procedural character, 
stating as follows: 


‘In the absence of a clear legislative command, courts will natural- 
ly incline against such a construction, affording as it does ‘oppor- 
tunity for constant delays in the course of the administrative pro- 
ceeding for the purpose of reviewing mere procedural requirements 
or interlocutory directions’. (304 U. S. at 383-4)’’ 


V. 
Administrative Developments 
A. Administrative Interpretation 


It is understood that the Attorney General of the United States 
will have available for the general public by June 30 full interpretations 
of each section of the Act. As late as a week ago, interpretations satis- 
factory to him had been approved for the first six sections and the bal- 
ance on a tentative basis. These have been held solely for federal a- 
gency use. Although not final constructions, they will nevertheless be of 
great value. The agencies have, of necessity, needed them at the earli- 
est possible date to assist them in the readjustments of their procedures 
and assignment of personnel in response to the implications of the Act. 

At the present time the public has available for its use the Legisla- 
tive History of the Act, including the Senate and House Judiciary Re- 
ports, and hearings and proceedings in the Congressional Record. The 
Final Report of the Attorney General’s Committee on Administrative 
Procedure of 1941 and various reports and hearings associated with the 
long period of study which preceded the adoption of the Administrative 
Procedure Act are highly informative. 


B. Public Information 


A purely administrative development of great importance occurred 
September 11, 1946, when the agencies complied with the requirements 
of the Act with respect to public information. Section 3 of the Act re- 
quires every agency to publish currently in the Federal Register the de- 
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scriptions of its central and field organization, delegations of final au- 
thority, methods whereby the public may secure information, methods 
of the conduct of its business, nature of formal or informal procedure, 
and its rules and general policies and interpretations. These were re- 
quired to be initially filed on September 11, 1946, and were so published 
in the Federal Register. They comprise some 966 pages and since that 
date there have been a myriad of amendments, changes, and interpre- 
tations likewise to be found in the Federal Register. 

Compliance with this requirement, although uninteresting by its 
nature in the telling, is of great public significance and for the first time 
places within easy reach of members of the Bar throughout the United 
States the details of all agency procedures necessary for efficient pro- 
tection of their clients’ interests. 


C. Examiners. 


The new status of examiners and the changes within the agencies 
to accommodate themselves to the provisions of Section 11 are admin- 
istrative developments of great importance. Justice is better served and 
the work of the court made lighter when cases reach it upon review 
where proper records have been made with logically reasoned decisions 
from the very inception, even though the accuracy of the conclusions 
may be in dispute. The Bar obviously has a great interest in the caliber 
of the trial examiners before whom they try their cases. 

The administrators of the agencies themselves, however, are faced 
with immediate practical problems of pay roll, over-all budgets, and as- 
signment of work, and some have been concerned by the new problems 
with respect to examiners under Section 11, which became effective June 
11 of this year. Most hearing examiners have had conditional reap- 
pointments pending promulgation of final regulations by the Civil Serv- 
ice Commission, for under Section 11 such hearing examiners shall be re- 
movable by their agency only for good cause established and determined 
by the Civil Service Commission. Their compensation is to be pre- 
scribed by that Commission, which likewise has the duty to set up quali- 
fications and examinations for applicants for examiners’ positions. This 
control by the Civil Service Commission largely withdraws the examiners 
from the complete relationship of employer and employee, between 
agency and hearing examiners, which has existed in the past and which 
has been alleged to have permitted controlled decisions in some instances. 
The responsibility and importance of the Civil Service Commission have 
been greatly enhanced once more by its new responsibility. 

Many have held the new position of federal trial examiners under 
Section 11 of the Administrative Procedure Act to be recognition of 
their status as the ‘‘administrative judiciary’’. The examiners have 
been quick to unify themselves under the Federal Trial Examiners 
Conference, which has been holding meetings in Washington for the 
purpose of discussing their future problems. 
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There has been much said of the independence which will be en- 
joyed by the examiners.’ Certainly their judgment of facts presented 
to them at hearings should be uncontrolled. The Separation of Fune- 
tions under Section 5 (ce), dealing with Adjudication, whereby they may 
not be exposed or responsible to personnel of the agencies engaged in 
investigative or prosecuting functions will serve as a safeguard to that 
end. The Act, however, properly recognizes the different problems which 
arise in connection with such rule-making as occurs in decisions relating 
to rate prescription for the future by omitting restrictions of the nature 
referred to.* 

There are 207 jobs for hearing examiners, which are distributed 
between roughly 22 agencies. It has been publicly stated that the num- 
ber of jobs is somewhat larger, but the figure quoted is directly from the 
Civil Service Commission. It is believed that approximately 148 of the 
present examining force will be acceptable for permanent employment, 
which would leave 50 or more jobs to be filled. It has been suggested 
that those men not qualified to serve under the new regulations will 
possibly be taken care of by the section of the Commission dealing with 
displaced career employees, or as older men in their agency may displace 
junior administrative employees. The figures quoted relate to hearing 
examiners described in Section 11, who are those that conduct hearings 
under the provisions of Sections 7 and 8. The Interstate Commerce 
Commission, whose functions are discussed at some length in a following 
section, unlike most of the agencies, not only has examiners of the type 
described in Section 11, but almost two-thirds of the examining force 
are not covered by Section 11, inasmuch as they deal with matters which, 
under the Interstate Commerce Act, 49 U.S.C. 1, et seq., do not require 
hearings. The agency is faced with considerable difficulty in its dealing 
with examiners because of the details of its work. This Commission, of 
course, actively sought exclusion from the terms of the Administrative 
Procedure Act. In that attempt it was not successful, although many 
changes were made in the original drafts of the legislation to accommo- 
date its terms to the Commission’s duties. It will probably make few 
changes in its practices unless required by the courts,® aside from allo- 
cation of work to examining officers. It has been said that its established 





8 From address by Hon. Alexander Wiley, United States Senator from Wisconsin, 
before the Federal Trial Examiners Conference, Willard Hotel, Washington, D. C., 
Friday, June 6, 1947, 7:30 P. M.: 


“In recent years, there has been a tendency to batter down the functions 
of the examiner to an ‘advisory’ level. 
“I am told that in the last decades there have been departmental ‘hi jacking’ 
attempts by some agencies to find substitutes for examiners, or at least 
to find substitutes for portions of their functions.” 
 Parenthetical phrase in first sentence of Section 8 (a). Note also absence of 
provisions similar to Section 5 (c) from Section 4. Where proceedings concerning 
validity of past rates are subject of adjudication, note also exclusion therefrom 
by last sentence of Section 5 (c). 


560th Annual Report of the Interstate Commerce Commission, November 1, 
1946, page 58. 
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practices were used as a standard in formulating the Administrative 
Procedure Act.® 

It is proposed by the Civil Service Commission to advance the grades 
of all examiners (for all agencies) by one, the lowest grade at present 
being P-3 and carrying a salary of $4149.60 annually. These men will 
be raised to grade P-4, with a salary of $4902. For P-8, which is the 
top grade, pay is $9975 annually. 


D. Proposed Amendment 


Another development, although perhaps a legislative one rather than 
administrative, should be referred to in passing. This is a proposed 
amendment to the Act filed by Senator McCarran, known as Senate No. 
1159. It is designed to amend Section 9 by adding a new subsection (c) 
and is designed to eliminate overlapping functions of federal agencies, 
to preserve state and local jurisdictions and the utilization of existing 
judicial remedies. The language used is extremely ambiguous. No 
underlying report is available to aid in analysis of its meaning. It is 
suggested that an example of a possible conflict or overlapping functions 
of federal agencies would occur in the possible collision in judgment 
between the Bureau of Internal Revenue and the Social Security Ad- 
ministration as to the right of a person to secure Social Security bene- 
fits. The legislation could be used certainly for purposes of delay by the 
claim of a defendant in defense of an agency proceeding that a second 
federal agency properly held jurisdiction of the controversy in which 
he was involved. Such conflicts, where they exist, should be handled 
by special legislation. It is my understanding, however, that this amend- 
ment will not be acted upon at the present session of Congress and may 
be presented at the next sitting. 


VI. 
Illustrative Applications Of Act 


The following reference to various functions of the Interstate Com- 
merce Commission illustrates both problems of interpretation arising 
under the Administrative Procedure Act and the subdivision of work 
for examiners by that agency. Similar examples can be developed in 
connection with many of the agencies.*? The interpretations are my own 
and may not square with those of the agency itself. 


A. Certificates of Convenience and Necessity 


The agency not only issues Certificates of Convenience and Necessi- 
ty to new carriers and extends operations of those already in business, 





hic ai before the Ne on the Judiciary, House of Representatives 
(Legislative History), p 

7It should be remem Aa] however, that the practices of the Interstate Com- 
merce Commission are peculiar to the extent that they have many examiners who 
are not believed to be subject to Section 11, because they conduct hearings not 
required by statute and hence not under the provisions of Sections 7 and 8 of 
the Administrative Procedure Act and are also engaged in other work. 
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but revokes the same following hearing for violation of the regulatory 
statute and other reasons. The examiners dealing with initial applica- 
tions need not be Section 11 examiners under the Administrative Pro- 
cedure Act, because there are no statutory requirements for hearing on 
initial application for such certificates, even though licensing is ad- 
judication under Section 5 of the Act. Where certificates are revoked, 
Section 11 examiners are needed, because there is statutory requirement 
for hearing as a condition precedent to revocation. (Interstate Com- 
merce Act, Part II, § 204). 


B. Rates for Future Application 


The agency not only passes upon the reasonableness of rates already 
effective, but is frequently called upon to prescribe reasonable rates 
for future application, either upon complaint as to the level of existing 
structures or after suspension of proposed rate changes. The prescrib- 
ing of rates for future application is rule-making under Section 4 of the 
Administrative Procedure Act and of the type of rule-making which is 
required to be made following hearing, by virtue of the Interstate 
Commerce Act. (cf. Part I, § 15 (3), (6), (7); Part II, § 216 (e) and 
(f) ). Regulations for these hearings are provided by Sections 7 and 
8 of the Administrative Procedure Act, and hence Section 11 examiners 
are required. 

Where the controversy involves the past reasonableness of rates, 
it is one under the definition of adjudication, but for the most part such 
controversies, being ones which are subject to a subsequent trial of law 
and facts de novo, are specifically exempted from application of the 
Administrative Procedure Act, and hence need not be heard by Section 
11 examiners.® 


C. Consolidation of Carriers 


Frequently there occurs consolidation of carriers under somewhat 
elaborate regulations. The consolidated enterprise thence conducts ali 
or a part of the functions carried on by the individual entities. This 
consolidation of carriers, which is in essence licensing, is adjudication 
under Section 2 (d) of the Administrative Procedure Act. If the con- 
solidation is one of railroad companies, the same must follow hearing 
which must be conducted by an examiner subject to Section 11 of the 
Administrative Procedure Act. Although consolidations of trucking 
companies, as distinguished from railroads, are dealt with in the same 
paragraph of the Interstate Commerce Act, wherein railroad consolida- 
tions are treated, the latter mergers need not follow hearing so long as 
the Commission ‘‘shall afford reasonable opportunity for interested 
parties to be heard.’’ (Part I, Interstate Commerce Act, § 5 (b) ). 
The qualification upon the holding of hearings in connection with motor 





8 “Adjudication. Sec. 5. In every case of adjudication required by statute to 
be determined on the record after opportunity for an agency hearing, except to 
the extent that there is involved (1) any matter subject to a subsequent trial of 
the law and facts de novo in any court;” 
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carrier consolidations was adopted by Congress to avoid the necessity for 
hearing in many small cases where it was known that no objection would 
be raised to such merger. It is a fair construction of the statute to say 
that even though such a hearing is held, because the Commission believes 
the situation one which calls for hearing of interested parties, it is not 
a hearing required by the statute and the logical inference is that the 
examiner used need not be one of the type referred to in Section 11 of 
the Administrative Procedure Act. 


D. Prosecuting and Finding 


It will be recalled that much has been said with respect to the separ- 
ation of the prosecuting and finding or deciding functions of administra- 
tive agencies, it being deemed contrary to traditional concepts of the 
administration of justice that these two functions be combined in a single 
head. This matter is treated at length in the Administrative Procedure 
Act in Section 5 (ce). Such a problem arises in connection with the 
Interstate Commerce Act in instances such as where complaint is made, 
under Section 5 (7) of the Interstate Commerce Act, that there has 
been an unlawful consolidation in violation of paragraph (4) of the 
same section. In such instances, the Commission can investigate, upon 
notice of hearing, issue necessary orders to prevent continuation of the 
violation, and complain to the courts for process to enforce its orders. 
The investigation and determination of the facts involves both prosecu- 
tion and finding. Practical treatment under the Interstate Commerce 
Act requires that the examiner used to hear such complaints shall be 
drawn from a section of the Commission divorced from the Commission’s 
bureau which exercises the investigating and prosecuting functions. 


E. Miscellaneous 


It is believed that the adoption of rules of practice are internal 
acts of the agency, not requiring hearing; that neither do the establish- 
ment of accounting rules require hearing and hence may be held without 
qualified examiners under Section 11 of the Administrative Procedure 
Act, and that as there is no statutory requirement for hearing in the 
establishment of safety regulations, although the same as a practical 
matter are always held, the examiners who conduct them need not be 
qualified under Section 11. 

The final example of the use of Section 11 examiners by this Com- 
mission is the establishment of pooling agreements which follow statutory 
hearing, requiring the use of examiners subject to the Civil Service 
Commission. (Part I, Interstate Commerce Act, § 5 (1) ). 

Needless to say, any attempt to illustrate each possible situation 
which might arise under the Interstate Commerce Act would call for 
an inordinately long discussion. 
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VII. 


Conclusion 


As stated at the outset, the period of trial has been extremely short. 
It is obvious, nevertheless, that successful operation of the statute will 
increase public confidence in administrative agencies. It is clear that 
the legislation will act as a safeguard both to those who fear encroach- 
ment upon traditional rights and those who fear that newly won in- 
terests may be summarily erased by a changed agency personnel. Politi- 
eal self-seeking by blocs created in the interests of some particular 
group will doubtless always find ways to place pressure upon the govern- 
ment and to seek achievement of their ends. It is fair to say that this 
legislation will erect barriers of protection for administrative agencies 
in the conduct of their duties. It is reasonable to hope that, aided by 
these protective barriers, the agencies in the exercise of their deciding 
functions whether in rule-making or adjudication will eventually earn 
the public confidence reposed in our courts which are themselves pro- 
tected by their ancient traditions and the caliber of their personnel. 











Hearings On H. R. 2657, The So-Called “Adminis- 
trative Practice Act” Have Been Postponed 
Until The Next Session Of Congress. 


Information received from the office of Congressman Gwynne, who 
introduced in the last session of Congress H. R. 2657, entitled ‘‘The 
Administrative Practice Act’’ and providing for drastic restriction of 
practice by non-lawyers before the Interstate Commerce Commission 
and other federal agencies is that the hearings which began on this 
bill on July 9 will be postponed until the next session of Congress. 

The bill was supported by the testimony of Mr. John D. Randall, a 
lawyer of Cedar Rapids, Iowa, appearing on behalf of the American 
Bar Association as Chairman of its Standing Committee on the Unau- 
thorized Practice of the Law, and also on behalf of its Section of Ad- 
ministrative Law. His testimony was concluded on July 11 before the 
Subcommittee on the Judiciary of the House of Representatives. No 
other witness was heard before adjournment of the hearings. 

This bill has been carefully watched by the Association of Inter- 
state Commerce Commission Practitioners, a small majority of whose 
members are non-lawyers. As of April 30, 1947, its total members num- 
bered 3,057 of whom 1,620 were non-lawyers and 1,437 were attorneys- 
at-law. The Commission’s Register of persons admitted to practice since 
the register was first established in 1929 shows that as of April 30, 1947, 
12,253 lawyers and 4,681 non-lawyers have been admitted. 

Tremendous opposition has developed to the proposed restrictions 
on practice by non-lawyers and apparently the statement by Mr. Randall 
was intended by proposed amendments to overcome in part certain of 
the objections. It appears, however, that the basic objections to the 
bill from the standpoint of non-lawyers have not been met. 

Mr. R. Granville Curry, President of the Practitioners Association 
and Mr. Warren H. Wagner, former president were prepared to testify 
in reply to Mr. Randall’s statement before the Committee but in view 
of the postponement of hearings their testimony will not be given until 
they are resumed at the next session of Congress. 

For the information of the members, following is the prepared 
statement presented by Mr. Randall to the Subcommittee: 


—853— 








I. C. C. PRACTITIONERS’ JOURNAL 





STATEMENT ON BEHALF OF THE AMERICAN BAR ASSOCIATION 


BEFORE THE SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY OF 
THE HOUSE OF REPRESENTATIVES ON H. R. 2657. 


JULY 9, 1947 


My name is John D. Randall. I am a lawyer engaged in the active 
practice at Cedar Rapids, Iowa. I am authorized to appear on this 
occasion on behalf of the American Bar Association and as the Chair. 
man of its Standing Committee on the Unauthorized Practice of the Law. 
I am also authorized to appear on behalf of its Section of Administrative 
Law. I am likewise the Chairman of the Committee on Unauthorized 
Practice of the Law of the Iowa State Bar Association. 

The American Bar Association endorses H. R. 2657 and urges its 
adoption. There are, however, certain respects in which we believe de- 
sirable improvements might be made. These I shall mention later in 
discussing the several provisions separately. 

First I desire to speak very briefly about (I) the general position of 
the American Bar Association, (II) the objectives of H. R. 2657, (III) the 
misconceptions of two groups of lay practitioners—that is, the traffic 
men interested in railroad matters, and the accountants interested in 
tax matters, (IV) the comments submitted by several administrative 
agencies, and then (V) the detail of the bill. 


1. The General Position Of The American Bar Association 


From the earliest times experience has demonstrated that laws are 
indispensable to orderly government. For that reason there are law- 
makers, judges, administrators and lawyers. A lawyer is simply a per- 
son who has complied with the requirements for a license to practice 
law. For some centuries these licenses have been granted by courts. 
In this country the federal government leaves the granting of these 
licenses, in the first instances, to the courts of the states, territories, de- 
pendencies, possessions and District of Columbia. 

At the same time, however, there has arisen a system in the federal 
government whereby administrative agencies admit to practice before 
them people who are not licensed lawyers. In this way they do what 
even the federal courts have not attempted to do. An anomaly has 
thereby resulted in which courts, the traditional guardians of the law, 
recognize one class of practitioners while administrative agencies often 
recognize two classes or do business with all comers regardless of quali- 
fications or requirements. 

H. R. 2657 does not attempt to abolish that anomaly, nor does the 
American Bar Association ask that the bill be revised to attempt to do 
so. The difficulty would probably not be worth the effort. But some 
of the aggravations may well be alleviated. 
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And there is another anomaly which the bill does reach and which 
we think needs fundamental attention. I refer to the situation in which, 
because they are licensed as lawyers, attorneys are subject to various pro- 
fessional and ethical requirements and disabilities. We are so used to 
them that we rarely think about them, but they exist and they are 
effective. On the other hand, non-lawyer practitioners are not generally 
subject to those disabilities and requirements. The result is that lawyers 
are discriminated against in many subtle ways, and some not so subtle. 
Lawyers may not split fees, solicit business, or do any number of things 
which are common practices in trade or business. Therefore, if equality 
is what is sought, either non-lawyers should be made to abide the same 
standards or the lawyers should be relieved—in administrative pro- 
ceedings—from the disabilities otherwise attaching to their status. Ob- 
viously, the latter is not possible as to lawyers, nor would it be in the 
publie interest. 

However, in the view of lawyers generally the matter of equality— 
while important—is not the major consideration. The paramount thing 
is the whole conception of law and government. If special training and 
rigorous licensing is necessary for the practice of law by lawyers, there 
must be a reason for it. The reason is that modern government and 
modern law are intricate things so that no man should be allowed to hold 
himself out as a professional unless he shall have met the requirements 
of the profession. 

If there is anything to be said about lawyers so far as the public 
interest is concerned, it is that they are not good enough—not well 
enough trained, and experienced, and disciplined—and not that their 
status should be watered down directly or by competition with untrained, 
inexperienced, undisciplined, and unlicensed practitioners. Moreover, 
it has often enough been held that the practice of law is a privilege, not 
aright. To the extent that it is a privilege it should not only be granted 
impartially and upon like terms, but it should only be granted to those 
who meet whatever requirements there are. In short, therefore, the 
position of the American Bar Association is that standards should be 
raised, not lowered, and that licenses to practice law or represent people 
in legal proceedings should be administered equitably as other licenses 
in other walks of life are required to be administered. But, of course, 
the working out of any such system, now that we have what amounts to a 
dual system of practitioners or in some cases no system, is a matter 
of considerable difficulty. It has been the subject of concern in Congress 
for a good many years. Twenty-two bills have been introduced in recent 
years, although none of them have been as thorough and comprehensive 
as H. R. 2657. Public and private bodies have examined into the matter, 
particularly the Attorney General’s Committee on Administrative Pro- 
cedure (which reported inconclusively on the subject) and the Com- 
mittee on Administrative Practice of the Bar Association of the District 
of Columbia (which issued an elaborate study in 1938). 

When the Administrative Procedure Bill—now the Administrative 
Procedure Act—was before Congress a year ago, there were many de- 
mands that it provide some solution of this general problem. But the 
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subject was too big for a paragraph or even a whole section in that 
bill. Accordingly section 6(a) of that statute leaves the subject where 
it found it. That was done because that was not the time nor the place 
to tackle this problem, which was left to your committee for later solu- 
tion if one could be found. 

Finally, let me say that the American Bar Association is not interest- 
ed either in any half measure nor in any bill which would unfairly 
subject any group to undue restrictions. We are not interested in half 
measures for obvious reasons. We are not interested in anything which 
would or might possibly operate unfairly because, if it did, the whole 
legal fabric relating to the licensing of practitioners would be discredited 
and more harm than good would be done the cause of professional 
licensing and sound government. 

With these preliminaries in mind, I should like to approach next 
the structure and objectives of H. R. 2657. 


Il. The Objectives And Structure Of H. R. 2657 


H. R. 2657, apart from its title in section 1, has seven operative 
sections. Section 2 contains the necessary definitions. Section 3 sets 
up a central Credentials Committee to handle work that heretofore has 
either been scattered among various agencies or has been undone. See- 
tion 4 lays down the basic prohibition of practice without the required 
credentials. Section 5 provides for the issuance of credentials to lawyers. 


Section 6 does the same respecting laymen. Section 7 relates to dis- 
ciplinary proceedings. And section 8 contains miscellaneous matters 
such as the effective date, saving clause, etc. 

There is, therefore, really only three things which the bill does: 
(1) It prohibits anyone from holding himself out as an administrative 
practitioner unless he holds the necessary license therefor in the form 
of credentials. (2) It provides how these credentials should be issued 
to either lawyers or non-lawyers. (3) And it sets up a system of dis- 
ciplinary action. A general word on each of these three subjects will 
perhaps be helpful. 

(1) Regulation of practitioners requires, first, a definition of the 
word ‘‘practice’’ (section 2) coupled with a prohibition of such prac- 
tice on the part of those not duly licensed (section 4). It also re- 
quires some statement respecting the standards of conduct required of 
practitioners (section 4). That is what section 4 of the bill does, aided 
by the definition of ‘‘practice’’ in Section 2. 

(2) When we come to the second subject—that of licensing practi- 
tioners by issuing credentials to them—it is necessary to distinguish 
between lawyers and non-lawyers, not for purposes of discrimination 
in favor of either but because lawyers (as I mentioned earlier in these 
remarks) are subject to a dual system of licensing and any system now 
set for administrative agencies must take account of the fact that state 
courts carry the primary burden in the licensing of lawyers. For that 
reason the bill properly devotes a section to the licensing of lawyers 
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(section 5) and another to the licensing of non-lawyers (section 6). 
I believe we may leave the detail respecting these provisions to the 
latter part of this statement. 

(3) Finally section 7 is devoted to disciplinary proceedings. Those 
of course are necessary in order to maintain standards of conduct and 
to enforce the commonly accepted ideas of professional deportment. 
Here again I believe we may leave the detail to a later part of this 
statement. 

Perhaps, however, it would be helpful at this point to mention some 
of the things the bill does not do. That may best be done by touching 
briefly upon some of the representations made by non-lawyer practi- 
tioners respecting H. R. 2657. 


Ill. Misconceptions Of Traffic Men And Accountants 


Two groups of non-lawyer practitioners have made certain repre- 
sentations to this committee which demonstrate a misconception of the 
purposes and terms of H. R. 2657. If their fears were well founded 
respecting the language of section 6 relating to non-lawyers, you may 
be sure that the lawyers too would have cause to fear the generally 
parallel provisions of section 5. That those fears are unfounded appears 
from a comparison of statements made with the actual bill. It will be 
helpful to treat the traffic men and accountants separately : 


(1) Non-Lawyer practitioners before Interstate Commerce Commission. 


I had hoped to have here for part of our presentation Mr. Clarence 
Miller, a member of our committee, who is the General Counsel of the 
American Short Line Railroad Association and a past president of the 
Association of Interstate Commerce Practitioners; but, unfortunately, 
he is confined to his home by illness. Since he cannot be here, I should 
like to read the following from his address before that Association on 
April 15, 1947: 

‘*T have been somewhat surprised and astonished by the hysteria 
that has been caused by the introduction of the Gwynne bill in Congress. 
The broadside which has been circulated to all of you is truly a rococo 
production, and reminds one of Boswell’s famous Letter to The People 
of Scotland. Some of the statements which have been made with respect 
to the bill are so breathless and fantastic, and so full of indignation that 
it is quite evident that the bill has not been carefully read and 
digested. * * * * * 

‘*Tt has been said that the Gwynne Bill is aimed and directed funda- 
mentally against the non-lawyer members of the Practitioners Associa- 
tion who have been licensed by the Interstate Commerce Commission 
to appear before it. Nowhere in the bill is the Interstate Commerce Com- 
mission mentioned, nor is any mention made of the non-lawyer practi- 
tioners before the Commission as any special group. What the bill 
does do is to put them in the same class with all other non-lawyer practi- 
tioners before administrative agencies. * * * * 
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‘So far as non-lawyers are already admitted to practice before 
administrative agencies, the bill will not affect them, if the agency 
certifies to the Credentials Committee that he has been authorized to 
practice before it, has maintained such standing, and is actively engaged 
in the practice so permitted. Under these circumstances, he is to be 
given credentials enabling him to continue such practice. 

‘As to non-lawyers who have not yet been admitted to practice 
before the agencies, the bill provides for examination and certification. 
Under Section 6 of the bill the Interstate Commerce Commission could 
continue to conduct its examinations and certify _aualified non-lawyer 
applicants to the Credentials Committee. * * * * * 

‘*One of the things that has caused a great deal of discussion is the 
apparent confusion of the words ‘‘practitioners’’ and ‘‘witnesses.’’ 
There is nothing in this bill which would preclude any non-lawyer from 
appearing before the Interstate Commerce Commission as a witness in 
any ease. In spite of the fact that the witnesses generally do the arguing 
and the lawyers the testifying, the field still remains broad enough for 
the legitimate activities of the two groups. There are many non-lawyers 
who can be more aid and assistance to the Commission as witnesses than 
they can as advocates. 

‘It has been said that the bill would prohibit the appearance of a 
representative of a farm bureau or a local farm organization in a case in- 
volving the abandonment of a branch line of railroad. These folks are 
generally classified as protestants. They do not need to intervene. They 
may appear as witnesses and state why they oppose the abandonment. 
There is nothing in this bill which affects that situation one iota.’’ 

The Association of Interstate Commerce Commission Practitioners is 
predominantly an organization of non-lawyers, although the great pre- 
ponderance of practitioners before the Interstate Commerce Commission 
is made up of lawyers. It has circulated certain statements, which in 
turn have been reflected in other communications to this committee, 
which if true would be serious defects in the bill indeed. Mr. Miller was 
referring to those when he made the statements I have just read. Per- 
haps we ought to look into them further. 

On April 1, 1947, that Association circulated a statement in which 
the following is said: 


‘‘The whole purpose of the Bill * * * is to insure that there shall be 
no more appearances by registered practitioners who are not lawyers 
after the retirement or death of nonlawyer practitioners who now, 
under the Commission’s Rules of Practice, have the right to appear 
before it.* * * The bill would prevent practice before the Commission 
by nonlawyers in rate cases and a large number of cases in which 
hearings are required.* * * It would divest the Interstate Commerce 
Commission of the duty and responsibility of determining the quali- 
fication of those who may appear before it. * * * The bill * * * con- 
tains no provision whatever for either the lawyer or the nonlawyer 
whose appearance before the Commission is a casual one, and who 
does not make a business of appearing before the Commission.* * * 
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Apparently a nonlawyer would not be permitted to give any advice in 
his office respecting a technical question of tariff interpretation, or 
of routes or routing, or of conflict of rates, matters which a lawyer 
in general practice is not as a rule qualified by experience to 
handle.’’ 


Not a single one of these devastating statements is true. Non-law- 
yers may appear either as witnesses or, with some requirements and limi- 
tations, as practitioners. The Interstate Commerce Commission will re- 
tain its responsibility for the licensing of non-lawyers to practice before 
it. There is express provision for the casual appearance of unlicensed 
lawyer practitioners. Whether a license to appear in Commission pro- 
ceedings means that the licensee may practice law in the states is proper- 
ly left to the states. 

I shall not at this time analyze these matters further, because it will 
save the time of the Committee if I do that later in discussing the 
several provisions of the bill one by one. 


(2) Accountant practitioners in tax matters. 


Even more fanciful and unfounded is the submittal made to this 
committee on behalf of the American Institute of Accountants. The 
following statements are made: 


‘‘The bill abridges the long recognized right of accountants to prac- 
tice before the Treasury Department. ’’ 


But there is not a shred of fact in that statement. 
It is said that: 


‘‘An agency may hesitate a long time before it certifies that a non- 
lawyer possesses ‘knowledge of legal requirements’ * * *’’ 


But if that cannot be done, then by what token do accountants appear 
as practitioners rather than as expert witnesses? 
Again, it is said that: 


‘‘This bill puts the accountant entirely at the mercy of a com- 
mittee * * * The Credentials Committee * * * has considerable dis- 
cretion as to his admission * * *’’ 


But this is just a half truth. The Credentials Committee, under the bill, 
has no authority over technical qualifications (since those matters are 
left to the Treasury or other agency) but only over matters of character 
and repute. 

There are many other statements and innuendoes in the statement 
submitted on behalf of the Institute of Accountants. I shall not dwell 
on them further, but later in this statement I shall relate them to parti- 
cular provisions of the bill. 

Let me say now, however, that we all well understand the concern of 
non-lawyer practitioners that their means of livelihood shall not be un- 
duly restricted or curtailed, just as we would feel with respect to licensed 
lawyers. Perhaps the fact that they have not read this bill correctly 
proves the point that they are technicians, and not lawyers, and that their 
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proper field is that of the facts rather than the law. Undoubtedly they 
are more adept at reading administrative regulations than in under- 
standing the meaning and use of statutory materials. But, however that 
may be, we recognize both that they have a place in tax work and that 
they are not dispossessed by this bill. 

It will be fitting at this point to supplement and contrast these 
views of non-lawyer practitioners with the entirely different views of the 
administrative agencies concerned. 


IV. Comments Submitted By Administrative Agencies 


About a dozen administrative agencies have submitted written views 
to this committee. Presumably any oral presentation they may make 
at these hearings will be similar. Four agencies either approve or do 
not disapprove the bill. Two find it unnecessary. Three are critical 
in varying degrees. And three raise objections without realizing that 
their operations are not subject to the bill. 

Although it will save time and aid the committee more to discuss 
these comments of agencies later in connection with the several provisions 
of the bill, at this point I might mention the types of comments made. 
Several agencies have failed to take account of the definitions in section 
2 and hence have misread the application of the criminal sanctions pro- 
vided in section 8. Others have confused the distinction between witness 
or the equivalent, on the one hand, and the practitioner who holds him- 
self out to serve all comers for all purposes. The exclusion of newly 
licensed laymen from generally practicing in those proceedings in which 
a record is made for court review concerns two agencies. Several desire 
authority to disbar lawyers. And then there is a host of minor objections 
or suggestions, some of which have a degree of merit. I shall deal with 
all of them in a moment, when I come to discuss the several provisions 
of the bill, one by one. 

However, since a third of the responding agencies approve the bill 
and most of the remainder merely make suggestions for changes, this 
is the time to point out that the measure is not one which meets with 
any such opposition as we have just noted with respect to certain groups 
of non-lawyer practitioners. In the case of the government agencies, 
therefore, I take it that the job here is to examine into the suggestions 
they make for improving or perfecting the bill. In the case of the non- 
lawyer practitioners, on the other hand, the problem will be to demon- 
strate either that their fears are unfounded or that the limitations of 
which they complain are just, equitable, and necessary. 

So far we have discussed (1) the general position of the American 
Bar Association, (2) the structure and objectives of the bill, (3) the 
hasty reactions of two groups of non-lawyer practitioners, and (4) the 
comments of interested administrative agencies. With this background, 
I should like to conclude this statement with a discussion—so far as my 
time permits—of the several sections and detailed provisions of the bill. 
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V. The Provisions Of H. R. 2657 


In the discussion which follows it may help if we take up the several 
sections in their order, each under its own heading, and the several 
sentences and clauses of each section in their order. First I shall recite 
the text of the bill as to the provision under discussion. and then make 
such comments as we think may be of interest to the committee at this 
time. In the draft of this statement I have inserted suggested changes 
in italics, and have indicated suggested omissions by use of small caps 
in brackets. 

“*Title”’ 


“Section 1. This Act may be cited as the ‘‘ Administrative Practitioners 
Act.”’ 


Note: No comment or criticism has been made respecting the title 
assigned in section 1 of the bill. We might say at this point, however, 
that it is fortunate that this subject is to be treated by a separate 
statute devoted exclusively to the problem. It is too large a subject 
for any mere rider, as has often been attempted in the past. It is a 
field in itself and, if worth attempting at all, it requires intensive 
and extensive attention. 


“*Definitions”’ 


“‘Section 2. Terms shall have the same meaning as in the Administrative 
“Procedure Act (Public Law 404), Seventy-ninth Congress.) ’’ 


Note: This incorporation of definitions by reference is important, 
and failure to take account of it has caused some people to assume 
coverage by this bill which is excluded by the definitions. 


‘“‘ “Tndividual’ means a natural person. ‘Credentials’ means certificates 
“‘and annually renewable cards of admission to practice issued pursuant 
“to this Act. ‘Credentials Committee’ means the agency established 
“pursuant to section 3.’’ 


Note: None of these special definitions has been the subject of 

comment or criticism. Their need is obvious for the purpose of the 

bill. os ok 
‘“* *Practice’ means any form of appearance or participation in any 
“‘agency proceeding (other than as a witness or for an equivalent limited 
“‘or special purpose) except that nothing herein shall prevent practice 
“‘by an individual in his own behalf; by a partner on behalf of the 
“partnership; by an officer or regular full-time employee of any state, 
“local government, or agency thereof or of the United States on behalf 
“of such government or agency; or (if permitted by rule of the agency 
“in any proceeding not conducted pursuant to sections 7 or 8 of the 
‘Administrative Procedure Act) by an officer or regular full-time em- 
“ployee of a corporation or other organization on its behalf.’’ 
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Note: This definition is, of course, basic to the whole bill. It is 
similar to other definitions in regulations issued by agencies. 


The term ‘‘agency proceeding’’ in this definition is important and 
must be read in connection with the definition of that term in the 
Administrative Procedure Act, which latter definition section 2 of 
this bill incorporates by reference. So interpreted it confines the 
definition of ‘‘practice’’ to regulatory or compulsory proceedings 
and hence rules out advisory functions (such as those of the Tariff 
Commission) and functions of agencies composed of representatives 
of parties (such as those of the Railroad Retirement Board). 


The language ‘‘other than as a witness or for an equivalent limited 
or special purpose’’ is likewise important, for it eliminates any basis 
for the criticisms of some groups about the bill. Many kinds of 
experts ‘‘appear’’ in administrative proceedings, although it is not 
always called an appearance as a witness. In view of the loose 
terminology in this field it is our suggestion that the words ‘‘or for 
an equivalent limited or special purpose’’ be added so that, whether 
nominally as a witness or otherwise, a special or limited appearance 
will not be affected by the bill. This should eliminate criticisms such 
as those of Chambers of Commerce, which simply desire someone to 
present their views for the record and which do not undertake to 
‘‘practice’’ or conduct whole cases. 


The exclusion of practice by nonlawyers in proceedings subject to 
Sections 7 and 8 of the Administrative Procedure Act has occasioned 
some comment. However, in those proceedings a record is being 
made upon which judicial review may be had; hence nonlawyer ap- 
pearances there should be no more tolerated than in the courts of 
law. However, in any event the importance of the exclusion there 
may be exaggerated since parties or nonlawyers may appear for 
special or limited purposes as set forth in the prior paragraphs of 
this note. 


It should also be noted that nothing in this provision requires a 
lawyer to handle labor representation proceedings since the union 
involved may appear by its officers or employees (in connection with 
such functions, for example, as those of the National Meditation 
Board). Similarly, nothing prevents the limited, special, or pro se 
appearances in minor cases or the submission of claims (such as the 
eases of the Federal Security Agency or Railroad Retirement 
Board). In specialized proceedings such as those before the Food & 
Drug Administration, there is no bar to the appearance of experts 
as witnesses or for making special or limited submissions of data or 
views. 


Finally, it is suggested the government employees who appear as 
practitioners be ‘‘regular-fulltime’’ ones, for obvious reasons. It 
is also suggested that, if—as the bill provides—corporate officers may 
appear, there will be no great gain in excluding ‘‘regular full-time 
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employees’’. There ts no exclusion of ‘‘house counsel’’ as the 
Commerce Department fears. 


“Credentials Committee” 


“Section 3. There shall be established, appointed, and operative (as the 
‘‘T ATTORNEY GENERAL] President [SHALL, WITH THE APPROVAL OF THE 
‘‘PRESIDENT,] provide by [RULE] executive order in conformity with 
“this Act) a Credentials Committee of five members who shall serve 
“without compensation, issue certificates of admission and annual re- 
“‘newal cards (herein called credentials), and perform other functions 
“‘as required by this Act. Three shall be a quorum. Four shall be 
“designated by the [ATTORNEY GENERAL, WITH THE APPROVAL OF THE] 
‘President from among officers otherwise serving in the executive 
“branch by and with the consent of the Senate. One shall be a private 
‘practitioner similarly designated and representative of the legal pro- 
“‘fession. Four shall hold or be eligible for credentials under sec- 
“tion 5. The Credentials Committee shall have a Secretary, and for 
“the purposes of this Act, such staff, other assistance or advisory serv- 
“ices or committees as may be required, incur obligations, make rules, 
“issue individual notices by mail requiring the renewal of credentials, 
“fix compensatory admission and annual renewal fees (the latter 
“‘not to exceed one dollar per year and the receipts from all of which 
“shall be deposited in the Treasury to be drawn for the purposes of 
“this Act as the Credentials Committee may direct), and require the 
“submission of necessary information from any person or agency.”’ 


Note: The Interstate Commerce Commission has suggested utilizing 
the Office of United States Courts rather than Attcrney General for 
administrative purposes. However, we feel that neither is necessary 
and that the bill should be revised, as above suggested, to provide 
that the President shall set up the Credentials Committee by execu- 
tive order in compliance with the bill. He can then call upon the 
Attorney General if he desires to do so. There has also been some 
suggestion on the part of the accountants that the Committee is 
unduly weighted with lawyers; but that is a practical problem of 
policy with which this Committee is fully equipped to deal. Some 
system of renewals for credentials is necessary to police the system 
and prevent fraud. Lawyers’ organizations are interested either 
in requiring renewals of credentials at intervals greater than annual- 
ly (say biennially or triennially—see also the suggestions of the 
Interstate Commerce Commission and the Commerce Department) 
or fixing the renewal fees at a nominal sum. We favor the latter, 
and have above suggested language for that purpose, but we have 
no objection to biennial or triennial renewals. However, it is 
suggested that notices be sent requiring that renewals be applied for, 
so that no practitioner—whether lawyer or nonlawyer—may be un- 
wittingly without credentials for failure to seek a renewal of his 
credentials. 
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“Unauthorized Practice Prohibited” 


‘*Section 4. No person shall practice, hold himself out as a practitioner, 
‘or in any other manner assume so to practice before any agency without 
‘credentials or except as authorized under this Act; and no person shall 
‘‘in any other manner or form solicit or procure the employment involy- 
‘‘ing practice of individuals holding credentials hereunder, nor shall 
‘*such holders of credentials participate in any such arrangement.’’ 


Note: This provision (coupled with the definition of practice in 
section 2) is basic to the whole bill. There are no objections to it 
so far as we can discover. The real problems of licensing are worked 
out in the remaining sections of the bill. 


‘*Practice as attorneys subject to section 5 shall be governed by the stan- 
‘‘dards of professional conduct generally applicable to members of the 
‘bar of courts. Agents admitted to practice pursuant to section 6 shall 
‘*be subject to the same requirements, including limitations on solicita- 
‘tion and advertising, which shall be adapted and promulgated in the 
‘*form of rules by the Credentials Committee. Individuals admitted to 
‘*practice under section 5 or 6 shall honor, and presiding and deciding 
‘‘officers in any agency proceeding shall conduct themselves in accordance 
‘with, the similar requirements applicable to members of the judiciary. 
‘* [PROFESSIONAL MISCONDUCT OF ANY KIND SHALL BE SUBJECT TO DISCIP- 
‘*LINARY PROCEEDINGS AS PROVIDED IN SECTION 7.’’] 


Note: These provisions make applicable the accepted standards of 
conduct for holders of credentials under the determination of quali- 
fication and ability to serve as practitioners, but—once licensed— 
they must be required to maintain professional standards of conduct. 
Such provisions are common in the states with respect to lawyers, 
in the federal courts for the same purpose, and in the rules of prac- 
tice of some administrative agencies. The latter, however, deal 
with the subject in a very spotty manner and without express sta- 
tutory foundation therefor, which this bill: would now afford. 


The last sentence of the section might well be omitted because it is 
merely a cross reference. Section 7 will speak for itself on the 
subject of disciplinary proceedings. There is no objection to the 
sentence; it is simply unnecessary. 

The Interstate Commerce Commission questions whether it is neces- 
sary to refer to standards of conduct of ‘‘presiding and deciding 
officers in any agency proceeding’’. We think that is not only a 
wise but necessary provision because many of the standards of con- 
duct relate to relations between such officers and the practitioners 
before them. Both must honor the standards and requirements if 
they are to be honored at all since, if a presiding or deciding officer 
ignores the requirements, practitioners—whether they desire it or 
not—are powerfully impelled to follow. 
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“Credentials Of Attorneys” 


“Section 5. Any individual shall be given credentials as an attorney 
“upon (1) the production of evidence that he is a member in good stand- 
“ing of the bar of the highest court of any State, Territory, possession, 
“or the District of Columbia, and (2) his statement that he is engaged 
“in the active practice of law in such jurisdiction. Such submittals 
‘shall be made to the Credentials Committee, and all credentials shall be 
‘issued by it, [THROUGH THE CLERK OF THE DistRicT COURT OF THE 
‘“‘UnitED STATES IN THE JUDICIAL DISTRICT IN WHICH THE APPLICANT 
““MAINTAINS HIS LAW OFFICE.] In cases in which an applicant is unable 
‘to meet the second of these qualifications, he shall [IN LIEU THEREOF 
‘APPLY DIRECTLY TO THE CREDENTIALS COMMITTEE AND] produce such 
‘‘reasonable and satisfactory evidence of character and fitness as may be 
“required by rule.’’ 


Note: The Federal Security Agency feels that it is unnecessary to 
regulate the admission of lawyers. However, it would seem that 
the lawyers themselves are best qualified to speak on that subject. 
Moreover, they are licensed by many agencies. One object of this 
bill is to set up a single licensing system for lawyers in place of the 
many. 


The Interstate Commerce Commission has suggested that the is- 
suance of credentials through clerks of court is cumbersome. We 
think it is unnecessary and therefore suggest the modification set 
forth above. 


The Federal Communications Commission questions whether it is 
necessary to distinguish between lawyers in active practice and those 
who have left the districts of their admission to practice or are no 
longer in active practice there. Experience in interstate admis- 
sions and transfers of lawyers has long indicated that such a dis- 
tinction must be drawn, for the lawyer who holds a license but is 
not practicing may have withdrawn from practice there for discipli- 
nary reasons or for other reasons which must be examined in any 
thorough admission system. 


‘*Possession of credentials under this section shall entitle the holder to 
“‘practice before any agency except that any agency which pursuant to 
‘‘statute has for more than five years prior to the adoption of this Act 
“required applicants to demonstrate additional special technical compe- 
‘“‘tence may continue to do so under reasonable rules and no credentials 
‘authorizing practice before such agency shall be issued until such 
“‘agency shail have certified to the Credentials Committee that the ap- 
““plicant has met such requirements.’’ 


Note: The provision with respect to ‘‘additional special technical 
competence’’ is designed to take care of the peculiar position of the 
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Patent Office. There, unlike other agencies with admission require- 
ments, competence and experience beyond that of a member of the 
bar in good standing has long been required and expressly author- 
ized by statute (35 U.S.C. 11). Since both the Patent Office and 
the patent bar are well satisfied with the system, and since it is 
directed to the maintenance of high professional standards and 
competence, it is not thought that the bar generally should attempt 
to minimize present requirements. The foregoing provision, how- 
ever, will not authorize any other agency to undertake the develop- 
ment of a similar system without special enabling legislation in the 
future. 


The Federal Communications Commission has indicated a desire to 
have this power to impose additional requirements expended so that 
any agency might do so if it desired with respect to persons already 
members of the bar of courts. However, it is our view that such 
authority should not be stated generally and in advance but, if at 
any time it should appear desirable or necessary to confer such au- 
thority, special legislation should be proposed. Otherwise agencies 
might be tempted to impose additional requirements simply because 
authorized to do so and irrespective of necessities. The fact that 
only one agency has done so heretofore, and that a very special case, 
militates against the grant of general powers in this respect. Also, 
I might add that it is coming to be recognized that the creation of 
specialized bars is not a desirable thing because, in many cases, it 
either deprives a client of the services of the general practitioner 
with whom he chooses to deal or requires him to hire two or more 
lawyers in place of one. 


‘‘Individuals subject to this section who before the effective date of this 
‘* Act have been admitted to practice before any agency upon a showing 
‘‘substantially in compliance herewith and have maintained good stand- 
‘ting therein shall be given credentials upon application to the Creden- 
‘*tials Committee, but the holders thereof shall thereafter and im all 
‘other respects be subject to all requirements of this Act. Any agency 
‘‘may provide for practice by individuals eligible for credentials under 
‘*this section for the purpose of a particular matter or agency proceed- 
“‘ing without credentials.’’ 


Note: The additional language indicated above is suggested to make 
it abundantly clear that, although ‘‘grandfather rights’’ of a sort 
are recognized by the bill, the provision is not to be taken as reliev- 
ing previously licensed practitioners from the other requirements 
of the bill in connection with their practice or the continued holding 
of credentials. 
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e- “Credentials For Agents’’ 
‘Section 6. If any agency shall find it necessary in the public interest 


d ‘‘and in the interest of parties to agency proceedings before it to au- 
ig “thorize practice by individuals not subject to section 5 and provides 
id ““by generally applicable rule therefor in any case in which the govern- 
ot ‘ing statute does not provide only for appearance in person or by at- 
4 ‘‘torney or counsel any such individual may be admitted hereunder to 
p- ‘‘practice as an agent before such agency except in proceedings pursu- 
4 ‘ant to section 7 or 8 of the Administrative Procedure Act or in con- 
‘nection with any form of compulsory process.”’ 
to Note: This provision indicated the error of the National Labor Re- 
a lations Board in supposing that nonlawyers would be barred from 
iy informal proceedings or those not conducted pursuant to section 7 


mA and 8 of the Administrative Procedure Act. But it does indicate 
that the Board would be required to license nonlawyers except as 





they might otherwise appear as indicated by the definitions of ‘‘ prac- 
wa tice’’ in section 2 and heretofore discussed. 
se The foregoing provision does not permit nonlawyers (apart from 
at those already licensed and practicing in such proceedings as here- 
$e, inafter discussed) to hold themselves out as general practitioners 
80, authorized to conduct proceedings in which a record is made for the 
of courts on judicial review. We are told that nonlawyers do not as- 
it sume to practice in such proceedings apart from the limited and 
er special appearances which I have heretofore indicated are exempt 
re from the bill because of the definition of ‘‘practice’’ in section 2. 
Even so, to the extent that there may still be question whether non- 
lawyers ought to be permitted to be certified for practice generally 
which involves the making of what amounts to a court record, the 
his matter is fundamental. No nonlawyer could practice in a court, 
ng and therefore we see no logical reason why a nonlawyer should make 
1d- the record and frame the issues which are to be passed on by the 
on- court. Otherwise a nonlawyer is in effect permitted to practice 
all before the court’s own master in chancery, and indirectly non- 
ey lawyers are thus practicing in the courts of law. We hope very 
ler much that the committee will adhere to the bill as written in this 
ed- respect, even though the Agriculture Department and the Attorney 
General have suggested a different conclusion. I believe that the 
k latter was not cognizant of the fact that nonlawyers are not barred 
ums from such proceedings for the limited and special purposes they 
— now customarily serve. 
nts “In each case the agency shall certify to the Credentials Committee that 
ing “‘in its informed judgment the applicant possesses scientific training, 


‘experience, special competence, peculiar technical ability, knowledge of 
“‘legal requirements, and other qualifications requisite for the adequate 
“‘performance of the duties of a practitioner for the protection of clients 
“‘and the attainment or preservation of their rights. Preliminary to 
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‘such certification the agency shall require such examination or investi- 
‘‘gation as may be necessary for the purpose, and the certification shall 
‘specify the extent of practice for which the applicant is thus fully 
‘“qualified. The Credentials Committee shall thereupon require evidence 
‘‘that the applicant possess knowledge of professional responsibilities 
‘‘as well as good moral character, repute, and fitness, and, upon satis- 
‘*faction of the foregoing requirements, issue revocable credentials limit- 
‘*ed to the extent of practice duly certified, and revocable, by the agency 
‘‘concerned. Qualifications with regard to character and fitness required 
‘‘hereunder, and the standards of professional responsibility applicable 
‘to individuals admitted to practice under this section, shall not be less 
‘than those required of individuals admitted to practice under section 
ce 
5. 


Note: There has been some suggestion, on the part of the Institute 
of Accountants, that there is impropriety in specifying that creden- 
tials shall be revocable. We think that credentials should be revoca- 
ble. Under the present system we believe that agencies could revoke, 
and we know that they have revoked credentials issued to nonlaw- 
yers. We believe the present bill wisely continues that authority, 
but the language might be clarified as above suggested to show that 
it is the certifying agency (and not the Credentials Committee) 
which would possess the power of revocation. 


** 


‘*On application, individuals subject to this section who have been indi- 
‘‘vidually authorized to practice before any agency, have maintained 
‘‘such standing, are actively engaged in practice so permitted, and are 
**so certified by the agency with a specification of the extent to which 
‘they have been so qualified to practice and have practiced shall be given 
‘‘eredentials enabling them to continue such practice but such credentials 
‘“shall be revocable by the agency to the same extent as other credentials 
‘issued under this section and the holders thereof shall otherwise be 
‘‘subject to all requirement of this Act.’’ 


Note: The suggested addition to this provision is of the same type 
suggested in section 5 with respect to lawyers. No person, we thiuk, 
should by virtue of ‘‘grandfather rights’’ be exempt from other 
requirements of the bill. However, as we interpret this provision, 
it would confer on existing practitioners all of the rights to practice 
which they have heretofore enjoyed. In other words, the full 
measure of prior rights of practice ought to be, and are as we read 
the provision, preserved to existing nonlawyer practitioners. 


‘*No agency, and nothing in this Act, shall be deemed to permit any 
‘*person to practice law in any place or render service save the author- 
‘*ized participation in agency proceedings by holders of credentials; and 
‘*no person shall hold himself out, impliedly or expressly, as otherwise 
‘“authorized hereunder.”’ 
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Note: This provision, so far as the bar is concerned, is one of the 
indispensable parts of any statute on this subject. Both the Inter- 
state Commerce Commission and the Institute of Accountants have 
raised some question about it. But manifestly Congress does not 
intend, and has never intended, to interfere with state regulation of 
practice of law; nor has Congress intended, nor does it now intend, 
to grant licenses for the practice of law in states. What some people 
apparently desire in this connection is to have a license to appear 
before federal agencies construed as an implied license which, wholly 
apart from proceedings before federal agencies, would authorize 
the licensees to do other things which otherwise would be contrary 
to state law or practice. In short it apparently is desired that there 
be not only an implied license to practice law beyond the participa- 
tion in federal agency proceedings, but that such implication actual- 
ly supercede state law to the contrary. We certainly must object 
very strongly to any such suggestion. Moreover, we do not believe 
that permission for a nonlawyer to appear before the Treasury or 
the Interstate Commerce Commission has ever been anything more 
than just that. This bill now says so, and we believe the language 
should be preserved to that effect. 


“Disciplinary Proceedings” 


“Section 7. Every agency conducting proceedings subject to this Act 
“‘shall by rule provide that upon hearing and the record thereof any 
“person holding credentials shall for good cause [BE] (1) be censured 
‘by the agency concerned, (2) be suspended from practice, by the agency 
“‘concerned, in the particular case in which misconduct occurs or from all 
“eases before it for a period not to exceed ninety days, or (3) be sub- 
‘jected to [DISBARMENT] proceedings for the revocation of credentials, 
“with or without suspension from practice by the agency concerned 
“pending final determination thereof, as hereinafter provided in this 
“section. [FINAL AGENCY ACTION UNDER THIS SECTION SHALL BE SUBJECT- 
‘*70-JUDICIAL REVIEW] In the case of any individual holding credentials 
“‘under section 6 the agency shall, where cause therefor appears, issue 
‘‘an order of [DISBARMENT] revoking his credentials, [AND THEREUPON 
‘‘tHE CREDENTIALS COMMITTEE SHALL REVOKE ALL OTHER SUCH CREDEN- 
‘TIALS HE MAY HOLD.] In the case of an individual holding credentials 
‘under section 5 the agency may, where cause therefor appears and un- 
“less the holder consents to an order of revocation and surrenders all his 
“‘eredentials: (1) refer the matter to appropriate and existing state or 
“‘Federal judicial disciplinary authorities, (2) issue an order [or pIs- 
‘““BARMENT] revoking his credentials if applicable statutes expressly 
‘provide both for [DISBARMENT] such action by the agency and for 
“judicial review thereof, or (3) cause [DIRECT THE INSTITUTION OF DIS- 
‘““BARMENT] proceedings to be instituted in the name of the United 
“States for the revocation of his credentials in (i) the District Courts 
“‘of the United States or appropriate State courts in any jurisdiction 
‘in which any part of any misconduct occurred or in which the holder 
“of such credentials is admitted to the practice of law.’’ 
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Note: The suggested changes in the above provision are largely self- 
explanatory. The Interstate Commerce Commission and the Nation- 
al Labor Relations Board object that agencies (with one exception) 
are deprived of authority to disbar lawyers; but we believe not 
only that agencies ought not attempt to disbar lawyers but that 
this provision actually strengthens the hand of agencies by provid- 
ing a more effective disbarment procedure and indeed a choice of 
procedures. It should be noted that very few statutes provide for 
disbarment of lawyers by agencies. The only applicable one which 
also provides for judicial review is that of the Patent Office (35 
U.S.C. see. 11) and that is preserved in full in the bill. But other- 
wise the provisions of the bill would supercede the present statutes 
respecting the Treasury Department (5 U.S.C. sec. 261), the Veter- 
ans Administration (38 U.S.C. sec. 102), and the Interior Depart- 
ment (5 U.S.C. sec. 493). 


It has been suggested that the permissible period of suspension 
from practice ought to be lengthened (Commerce Department) or 
extended to permit one agency to suspend an individual from prac- 
tice before all agencies (Commerce Department; Post Office De- 
partment). We think neither of these suggestions is meritorious. 
If suspension for a longer period is in order, then the agency ought 
to move for revocation of credentials; and, if one agency suspends 
a practitioner, it may give notice to other agencies and permit them 
to act for themselves. 


** * 


‘‘In such [DISBARMENT] proceedings in any court, or upon judicial review 
‘‘of the [DISBARMENT] order of any agency [WITH REFERENCE TO] revok- 
‘‘ing credentials of an individual subject to section 5, the United States 
‘“shall be represented as in other cases and the court, proceeding de novo, 
‘‘shall try and determine the facts and may issue an order revoking cre- 
‘*dentials or take such other or additional action as may be authorized 
‘‘with respect. to practice in the courts of law. Any agency order of 
““censure, suspension, or revocation of credentials shall be entered only 
‘“upon opportunity for hearing and upon the record thereof; and all 
‘*such orders shall be subject to judicial review. For the purposes of this 
“section the Credentials Committee shall act in lieu of agencies in cases 
“‘in which misconduct is unrelated to any agency proceeding and no in 
‘*terested agency undertakes to act in the case.’’ 


Note: Although no one has raised the question, we think that the 
express provision for judicial review should not include action in 
which an agency merely causes disciplinary proceedings to be insti- 
tuted before judicial authorities, because the latter may be subject to 
correction themselves in the usual mode. Nor should an agency be 
required to act upon a hearing in making such a reference. These 
two items will explain why it is suggested that certain language re- 
lating to hearings be eliminated from the previous text and inserted 
at the end of the section with the revisions here indicated. 
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Lawyers’ organizations have also pointed out that there may be 
eases in which no agency is concerned or in which an interested 
agency fails to act. For such contingencies we have suggested the 
addition of final language to the section empowering the Credentials 
Committee to act for disciplinary purposes. 


Other changes in this and the previous provision are suggested to 
omit the use of the term ‘‘disbarment’’ with respect to nonlawyers 
since they are not members of the Bar. Changes are also suggested 
to make it clear whether agencies or courts must act in the different 
kinds of cases. 


“Operation And Effect’ 


“Section 8. Any person wilfully violating any provision of this Act or 
“‘rule lawfully issued hereunder, or knowingly submitting any false in- 
“formation required pursuant hereto, shall be fined not more than 
‘$10,000 or imprisoned for not more than one year, or both.’’ 


Note: The added words indicated above are suggested for obvious 
reasons. Since this is a criminal provision, wilfulness and knowl- 
edge would undoubtedly be read into the language anyway but may 
preferably be made express. 


The Post Office has suggested that this penalty is too severe. How- 
ever, it is no more severe than similar provisions for similar pur- 
poses in the federal statutes. 


The Interstate Commerce Commission and the National Labor Rela- 
tions Board have raised the point that this provision may apply to 
officials as well as private parties and state that it has not been 
customary to make such matters criminal offenses so far as officers of 
government themselves are concerned. While such a provision 
would not be unprecedented, in any event those agencies have failed 
to take into account the fact that the word ‘‘person’’ is defined in 
the Administrative Procedure Act to exclude agencies, and that 
definition is carried into this bill by reference in section 2 of the 
bill. Hence the objection is based upon a misconception. 


‘“‘No individual holding or eligible for credentials under section 5 and 
“serving by appointment as an officer, employee, or consultant in any 
“‘agency or branch of the Government of the United States shall act or 
‘receive compensation during such service or thereafter as an attorney 
“for other interests with respect to (1) any matter in which the United 
“States is interested and he renders or has rendered such service or (2) 
“‘matters factually related thereto; but in other matters such an indi- 
“‘vidual so appointed on a temporary (not to exceed one year) intermit- 
“tent, uncompensated, or part-time basis or for the purpose of particular 
“litigation or agency proceedings may (if otherwise qualified and un- 
“less limited by rule or written instruction of the appointing agency) 
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‘‘during or after such service so act or receive compensation as an at- 
**torney.”’ 


Note: Both the Post Office and the National Labor Relations Board 
have suggested that this provision ought to be revised. On the one 
hand it is suggested that it ought to be expanded to include former 
employees who are not lawyers; but the answer is that nothing in 
this bill preyents agencies from making any proper rule respecting 
practice of former employees. On the other hand it is suggested 
that the existing two-year prohibition from all agency practice or 
practice in cases involving claims against the United States ought 
to be maintained in place of this provision. But this provision is 
necessary because of the tangle and multiplicity of provisions on 
the subject and because, without it, most responsible practicing 
lawyers would not be able to serve on the Credentials Committee 
provided by section 3 of the bill because if he did so he would be 
barred from handling private litigation involving government a- 
gencies or interests. 


The existing situation has deprived branches of the government of 
the consultative, advisory, or professional services of many if not 
most lawyers but not of other professional men. This is one of the 
reasons why, in recent years, the government has relied so largely 
on law-school teachers for such services. Furthermore, the present 
statutory provisions are so confusing that they do not really achieve 
their essential purpose of preventing a lawyer from misusing gov- 
ernment service. 


In the foregoing provision there is written into law (as is not now 
the case) the present canon of ethics that no lawyer shall ever en- 
gage in representing anyone in a matter in which he is presently 
concerned or with which he previously has dealt as as a public officer 
or servant (Canon No. 36), to which is also added—borrowing 
language from Section 5(¢c) of the Administrative Procedure Act— 
a prohibition from representation in a ‘‘factually related’’ case. 
Agency authority to make additional limitations is express. The pro- 
vision thus implements existing law along sound lines. 


Since other statutory provisions are involved, the following refer- 
ences should be noted. 5 U. 8. C. 99 would be modified so far as it 
prevents a lawyer from serving his government in a limited capacity 
upon pain of being prohibited from taking certain claims against 
the government for a period of two years thereafter. The same 
would be true of section 19(e) of the Contract Settlement Act of 
1944 (41 U.S.C. 119) and of the more limited provisions of the 
World War Prohibition Act (5 U.S.C. 100). 18 U.S.C. 198 would in 
the same circumstances be modified so far as it prevents a present 
limited service attorney from engaging in private practice involving 
claims. The provision would not affect the application of 18 U.S.C. 
203 to ‘‘ a Senator, Member of or Delegate to Congress, or a Resi- 
dent Commissioner’’ but otherwise the provision would be modified 
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so as not to prevent a lawyer from giving limited service to any 
branch of the government without losing the right to practice before 
government agencies in unrelated matters. The proposed provision 
would extend the principle embodied in subsection (j) of the Renego- 
tiation Act by extending the prohibition thereof beyond the term of a 
lawyer officer or employee (50 U.S.C. App. 1151). It carries for- 
ward substantially the same provision of section 27 of the Surplus 
Property Act of 1944 (50 U.S.C. App. 1636). All criminal pro- 
visions of these statutes, so modified, are carried forward in the 
penalty provision of section 8 of the bill, which also contains an ex- 
press repealer of inconsistent statutes. 


‘*All statutory provisions, rules, or applications thereof in conflict with 
“this Act are hereby repealed. No subsequent legislation shall be held 
‘to supercede or modify any provision or application of this Act ex- 
“‘cept to the extent that such legislation shall do so expressly. If any 
‘provision of this Act or application thereof is held invalid, the re- 
‘‘mainder of this Act or other applications of such provisions shall not 
“‘be affected. The requirements of this Act respecting admissions to 
‘‘practice shall not take effect until six months after its approval. 


Note: No comments have been made with reference to these con- 
cluding and formal provisions. We believe that they should re- 
main as written in the bill. 


Conclusion 


This concludes my presentation on behalf of the American Bar Associa- 
tion. I want to thank you for your kind permission for me to appear and 
for the American Bar Association to be heard. In concluding this state- 
ment I wish only to ask that, should some matter arise which has not 
been covered in this statement, we be permitted to submit an additional 
statement for the record. 
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LOUISIANA PUBLIC SERVICE COMMISSION EXPRESSES ITS VIEWS ON H. R. 
2657 CONCERNING RESTRICTION OF PRACTICE BY NON-LAWYERS. 


Our Association has received a copy of a letter, dated June 30, 1947, 
from Mr. Clayton W. Coleman, Acting Secretary of the Louisiana Public 
Service Commission, to the members of Congress from that state, express- 
ing the views of the Commission on H. R. 2657 as follows: 

I am directed by the Commission to place before you their views 
with respect to H. R. 2657, by Mr. Gwynne of Iowa, entitled ‘‘ Adminis- 
trative Practitioners Act’’, which is giving the members of this Com- 
mission serious concern. 

This bill is similar in import to measures which have been introduced 
in Congress intermittently for the past decade or more, all of which 
have met with formidable opposition, both within and without Congress, 
and none of which have ever attained the status of law. 

This concern arises from several considerations. 

Act 195 of the Legislature of Louisiana for 1906 makes it the duty 
of this Commission to appear before the Interstate Commerce Commis- 
sion, ‘‘through any of its Commissioners, or its Secretary, or by a duly 
authorized attorney,’’ . . . ‘‘whenever in its judgment the interests 
of shippers or consignees in the State of Louisiana may require it.’’ 

Responsive to the mandate in this Act, this Commission has for years 
participated in appropriate proceedings before the Interstate Commerce 
Commission. At the time of the passage of that Act, of course, the 
main function of the Interstate Commerce Commission lay in the regu- 
lation of rates charged by common carrier railroads of the nation. In 
the Transportation Act of 1920 its duties were considerably extended, 
taking in, among other things, the issuance of certificates of convenience 
and necessity before railroad lines in interstate commerce could be 
constructed or extended or abandoned. Under the amended Act, the 
Interstate Commerce Commission was also vested with the duty of super- 
vising the financial structure of railroads. Later, in 1935, it was given 
jurisdiction over the rates, operations and financial practices of freight 
and passenger motor lines to practically the same extent as it had juris- 
diction over common carrier railroads. 

In 1940, it already had jurisdiction over water lines serving the 
United States, where joint rates and routes were maintained in con- 
nection with rail lines; but in the Transportation Act of 1940, the 
Commission for the first time assumed control as well over the port-to- 
port rates of water carriers, and it was empowered to grant or withhold 
certificates of public convenience and necessity in the same manner as it 
had been empowered by the Transportation Act of 1920 with respect to 
rail lines. 

Though there is no specific statutory provision in the premises, by 
virtue of the fact that the work of the Federal Power Commission in the 
national field covers practically the same ground as this Commission’s 
jurisdiction in respect of intrastate regulation of electric and gas utilities, 
we have had occasion frequently to actively join the Federal Power 
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Commission in its investigations. Right at this moment, we are working 
jointly with that body and the Commissions of other Southern states 
in a determination of the value of United Gas Pipe Line Company’s 
physical property in the dozen odd states served by that system, to be 
used in the fixing of a rate base. 

In practically all of this work, this Commission has proceeded with- 
out the services of an attorney at law, the cases being handled by the 
Secretary or other qualified members of its staff. 

Since the death of the Honorable W. M. Barrow, some ten years ago, 
who had been for years Special Assistant Attorney General in charge 
of the Commission’s legal work, this Commission has been without the 
services and aid of a regularly assigned attorney. In suits growing out 
of the exercise of its jurisdiction, the Attorney-General of the State 
assigns some member of his staff to represent the Commission, though 
even in such litigation, the burden of justifying the Commission’s order 
largely falls on the carrier or utility interested in maintaining it. 

The law, in cases before the Federal administrative agencies men- 
tioned, is not particularly complex, but the facts are almost always highly 
so, subject to many divergent views, and the long experience of the Com- 
mission and its staff in dealing with the issues of fact, as well as of law, 
have worked to the advantage of the state and its people. 

This is not said in any degree in derogation of attorneys at law, 
but there are not, to my knowledge, any attorneys practicing in Louisiana 
familiar with the complicated subject of carrier rates and rate structures 
other than those already in the employment of the carriers, and to impart 
the requisite technical knowledge to one, would be a slow and tedious 
process. 

And this is true of the practice before the Federal Power Commis- 
sion, the Communications Commission and the United States Maritime 
Commission. 

It is true that the bill, under its terms, even if enacted into law, 
would not go into full force and effect immediately, but the fact that 
the evil day is deferred makes it none the less obnoxious. 

You are familiar with the tendency of principles of Federal legis- 
lation to eventually find their way into the fabric of state jurisprudence; 
and the Commission is apprehensive that such a course with respect to 
the subject matter of this Communication will have the result that the 
state commissions will no longer be a forum where one of modest means 
will be able to have his rights against great corporations adjudicated 
without cost to him, or substantially without cost except for his personal 
expenses. 

Let me cite the instance of the potential workings of the proposed 
statute in a case of vast importance to the industrial development of the 
South recently decided by the Supreme Court of the United States, 
commonly known as the Southern Governors Rate Case, decided favor- 
ably to the contentions of the South. 

The case strung out for several years before the Interstate Commerce 
Commission. For account of Louisiana, the case was handled before the 
I. C. C. by Colonel P. A. Frye, then Secretary of the Louisiana Public 
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Service Commission, but presently on leave and functioning as Director 
of the Department of Highways of Louisiana. 

Colonel Frye was a member of the Steering Committee of the South- 
western states of Arkansas, Oklahoma, Louisiana, Texas and Kansas. 
These states took identical positions in the case and appeared as a geo- 
graphical unit. Of the seven members of this all-important committee— 
four, including its chairman, Mr. J. C. Murray, of Little Rock, were and 
are non-lawyers. How active they were in conducting the case, and how 
effective were their efforts, the record in the case and the order, and the 
opinion of the Supreme Court are the best evidence. 

Had the considered bill been in full force and effect as law, these 
four experienced and capable men, all having had years of experience in 
dealing with the intricate litigation before the Interstate Commerce 
Commission, all versed in the interstate commerce and related acts as 
well as the applicable constitutional and statutory law, would have been 
precluded from acting as co-counsel in the case, to the great detriment of 
the area they represented. 

I have no doubt that the Interstate Commerce Commission, as 
well as some of the other Federal administrative agencies, will appear 
through properly qualified and competent officers before the Committee 
with which the bill is and there testify to the valuable services rendered 
by non-lawyer members of their respective bars. 

For these, as well as many other reasons, we respectfully ask that 
you oppose H. R. 2657. 
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‘or HEARING BEFORE CIVIL SERVICE COMMISSION CONCERNING HEARING 
EXAMINERS UNDER THE ADMINISTRATIVE PROCEDURE ACT. 
“4 A hearing was held by the Civil Service Commission on July 9, 
. 1947, in respect to proposed regulations governing qualifications and 
a selection of hearing examiners under the Administrative Procedure Act. 
- The Association of Interstate Commerce Commission Practitioners is 
ow vitally concerned with the utilization by the Interstate Commerce Com- 
he mission of the services of well qualified examiners and in the payment 
of salaries on the highest plane possible to compensate them for their 
age difficult and important services. The Association applauds the appoint- 
in ment of hearing examiners from the Interstate Commerce Commission’s 
"ce staff and supports efforts being made to see that they are placed in the 
as highest classifications provided for by the Civil Service regulations. Mr. 
en John R. Turney, of the Association’s Committee on Practice and Pro- 
of cedure, presented the following statement which had been approved by 
the Executive Committee and also submitted an article entitled ‘‘I. C. C. 
as Examiners and the Administrative Procedure Act’’ in the April, 1947, 
ar issue of the Practitioners Journal. 
ee 
ed Statement By Mr. Turney Concerning Proposed Regulations Under 
Section 11 Of Federal Administrative Procedure Act 
iat 





Views of Association of Interstate Commerce Commission Practitioners 


The interest of this association in this proceeding lies in the necessi- 
ty of assuring qualified and independent hearing examiners, particular- 
ly in proceedings before the Interstate Commerce Commission. We feel 
that the importance of having such proceedings heard initially by men 
competent to conduct quasi-judicial proceedings cannot be overem- 
phasized. With this in mind, we respectfully make the following sug- 
gestions : 


1. Legal Qualifications. We do not believe it is safe to determine 
the qualifications of a hearing examiner to conduct a proceeding solely 
by the test of experience. We suggest that in addition to the experi- 
ential requirements, the rules require that a candidate produce evi- 
dence, in such form as the Commission may provide, showing a working 
knowledge of: 


(1) The Rules of Civil Procedure in the federal courts; 
(2) Rules of practice of at least one federal agency ; 

(3) Rules of evidence; and 

(4) Legal and judicial ethics. 





2. Technical Qualifications. In addition to the experiential require- 
ments, we recommend that the candidate be required to produce evidence 
that he has a thorough knowledge in the technical field of at least one 
federal agency with respect to terminology, economic problems, adminis- 
trative and judicial precedents peculiar to that field. 
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3. Personal Qualifications. We recommend that the Commission 
adopt the practice of obtaining complete information about the candidate 
from the bar or practitioners association, of which he is a member, or 
of the locality where he lives or practices. This association will gladly 
cooperate in gathering information with respect to qualifications of 
candidates who are practitioners before the Interstate Commerce Com- 
mission. 

4. Appointment of Incumbents with Competitive Status. A person 
appointed to a position that became a hearing examiner position on June 
11, 1947, under section 34.4, should be given a permanent appointment 
as a hearing examiner as a matter of right, unless, after hearing similar 
to that provided in Subpart B, the Commission finds that he does not 
meet the requisite qualifications, character or suitability. 

5. Filling of Vacancies. The agency in whose staff the vacancy occurs 
should have the right to make the appointment from the competitive 
register of eligible candidates, or by promotion, reinstatement or temp- 
orary utilization, as provided in section 34.5. In making such appoint- 
ments, they should be furnished with all information respecting the 
several eligible candidates which the Commission possesses, and upon 
which the ratings specified at page 4 of ‘‘Examination Specification No. 
851’’ are based. The agency also should have the right to interview oral- 
ly any of the eligible candidates. 

6. Grade. It is our view that the lowest grade for a hearing ex- 
aminer should be P-6 and that all hearing examiners appointed as in- 
ecumbents with competitive status having a lower grade should be up- 
graded. We believe further that a reexamination of the grades of 
examiners of agencies in proceedings for which hearing examiners are 
not required by the Act should be made, and the grade of these examin- 
ers raised to a parity with those of hearing examiners. 

7. Head Examiners. In connection with the selection, appointment 
and grading of hearing examiners, we recommend that the Commission 
give consideration to the proper grading of ‘‘head examiners,’’ particu- 
larly of those of agencies such as the Interstate Commerce Commission. 
It is impossible for the individual members of that Commission to review, 
analyze, or write the opinions in all or in a large percent of the cases 
that come before them. Actually, it is necessary that much of the work, 
thought and consideration necessary for the final decision and for the 
writing of the final report be done by the Commission’s staff. Since this 
work is actually that of the responsible members of the agency, it is 
indispensable that it maintain full and complete control of review and 
other head examiners. We recommend, therefore, that a procedure for 
grading be worked out whereby it will be possible for hearing examiners 
to be promoted to the -position of ‘‘head examiner”’ of any particular 
agency without loss of their civil service rights as hearing examiners. This 
should provide an incentive for the development of a class of examiners 
who, for all intents and purposes, will be ‘‘assistant commissioners.” 
The rating of these examiners should be sufficiently high to secure the 
very best available personnel, probably not less than P-8. 
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8. Job Specifications. We recommend that each of the agencies be 
permitted to file with the Commission a detailed specification of the re- 
quirements for candidates for hearing examiners assignable to that 
agency. 


Respectfully submitted, 


John R. Turney, for 
Committee on Practice and Procedure, 
Washington, D. C. Association of Interstate Commerce 
July 8, 1947 Commission Practitioners 
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THE COMMISSION ANNOUNCES CHANGES IN DISTRICT AND FIELD OFFICES 


Following is the order of the Interstate Commerce Commission, 
dated July 15, 1947, making changes in its field and district offices. 


TITLE 49—TRANSPORTATION AND RAILROADS 
CuaptTer I—IntTEerstaTE CoMMERCE COMMISSION 
SupcHaPTter A—GENERAL RULES AND REGULATIONS 
Part O—ORGANIZATION AND ASSIGNMENT OF WorK 


At a General Session of the Interstate Commerce Commission, held 
at its office in Washington, D. C., on the 23rd day of July, A. D., 1947. 

Section 17 of the Interstate Commerce Act, as amended, (49 U.S. C. 
17), being under consideration : 


It is ordered, That 
The following changes in and additions to the list of district and 


field offices of the Commission, published in 11 F. R. 10305, under 
§ 0.11, Bureau Organization, should be made: 


§ 0.11 * * * (£f) Bureau of Inquiry * * * 
(2) Field Headquarters: * * * : 
City New Address 
San Francisco, California. 107 Federal Office Building, Civic Center 


(h) Bureau of Locomotive Inspection. * * * 
(2) District Offices * * * 


City New Address 
Buffalo, N. Y., 514 Post Office Building. 
Indianapolis, Ind. 218 Post Office Building. 

Mobile, Ala. 337 U. 8. Court & Custom Building. 


(i) Bureau of Motor Carriers. * * * (3) District Offices; location 
of Directors and Supervisors : 


District No. New Address 

3 204 Appraisers Store Bldg., Baltimore 2, Md. 

3 506 Dauphin Bldg., Harrisburg, Pa. 

4 526 Hawley Bldg., Wheeling, W. Va. 

5 315 Post Office Bldg., Raleigh, N. C. 

6 208 Social Security Bldg., 2225 3rd Ave. North, Birm- 
7 


ingham, Ala. 
409 Post Office Bldg., Lexington, Ky. 
9 425 Union Trust Bldg., Madison, Wis. 
11 634 Federal Bldg., New Orleans, La. 
12 606 Amarillo Bldg., Amarillo, Tex. 


12 432 U. S. Terminal Station Bldg., Dallas 2, Tex. 











Dis 


Te 


der 


nter 








JUNE, 1947 881 





District No. New Address 
16 401 Security Building, Phoenix, Ariz. 
16 166 Federal Office Bldg., Civic Center, San Francisco, 
Calif. 
The following are newly established offices: 
District No. Address 
1 420 Federal Bldg., Springfield, Mass. 
2 410 Post Office Bldg., Trenton 9, N. J. 
10 205 Post Office Bldg., Sioux City, Iowa. 


(k) Bureau of Safety.* * * (2) Field Headquarters. (ii) : 


Delete Grand Rapids, Mich., and Ft. Worth, Tex., and add El Paso, 
Tex. 


(1) Bureau of Service. * * * (3) District Offices. * * *: 


City New Address 
Buffalo, N. Y. 327 Post Office Building. 
St. Louis, Mo. 938 U. S. Court House. 
San Francisco, California. 101 Federal Office Building. 
Dallas, Texas. 430 Post Office Building, Terminal Annex. 


(0) Bureau of Valuation.* * * (2) Field Headquarters. (i) Land 
Appraisers : 


City New Address 
St. Louis, Mo. 934 U. S. Court & Custom House. 
(ii) Auditors: * * * 
City New Address 


San Francisco, California. 107 Federal Office Bldg., Civic Center. 


(p) Bureau of Water Carriers and Freight Forwarders. 
*** (2) District Supervisors. * * *; 


City New Address 
San Francisco, California. 107 Federal Office Bldg., Civic Center. 
New Orleans 12, La. 634 Federal Bldg., 600 South Street. 


Notice of this order shall be given to the general public by depositing 
a copy hereof in the office of the Secretary of the Commission at Wash- 
ington, D. C., and by filing with the Director of the Division of the 
Federal Register. 


(Authority: 24 Stat. 385, 25 Stat. 861, 40 Stat. 270, 41 Stat. 492, 
493, 47 Stat. 1368, 54 Stat. 913; 49 U. S. C. 17) 


By the Commission. 
(SEAL) W. P. Bartel, Secretary 
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FATHER DIVINE WRITES THE COMMISSION 


In a letter dated ‘‘June 13, 1947 A. D. F. D.’’ to the Chairman of 
the Interstate Commerce Commission, Rev. M. J. Divine ‘‘ (Better known 
as Father Divine)’’ writes concerning the investigation of ‘‘the cause 
for so many airplane crashes and the loss of so many American lives 
in connection with the passenger traffic transportation system’’. 

In rather picturesque language he says in part: 


‘Through a careful study of the Bible, I find that from the time 
of the building of the Tower of Babel, sin and especially prejudice 
caused the dividing of the people into different languages and 
tongues and through this, the divisibility of languages and nations, 
they were confounded and confused with great antagonism toward 
each other. 

‘<* * * if all representatives of the different transportation com- 
missions will bring an abolition to all discrimination and division 
on the account of ‘races, creeds, national origin or previous condition 
of servitude,’ they will find they shall have nipped the crux of 
the cause in its bud and your problem of the cause of all destruction 
will be solved.’’ 


Concluding his letter, he said: 


**T hope you all will take cognizance of MY Message through 
that letter, as GOD deals in the affairs of men, and your whole com- 
mission can and will be protected by DIVINE GUIDANCE;; for 
truly, if we are united we will stand, but so long as this nation and 
the people are divided, they will fail and fall continually. 

‘*With sincere wishes that you and all who are concerned may 
take cognizance of MY Words, so that you may become to be even 
as I AM, this leaves ME Well, Healthy, Joyful, Peaceful, Lively, 
Loving, Successful, Prosperous and Happy in Spirit, Body and Mind 
and in every organ, muscle, sinew, joint, limb, vein and bone and 
even in every ATOM, fibre and cell of MY BODILY FORM.’’ 
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ERNEST IRVING LEWIS 


All who knew Former Commissioner Ernest I. Lewis were saddened 
by the news of his death, which occurred on Tuesday, July 1, 1947, at 
his home in Washington. Death followed a short illness. 

Mr. Lewis was born at Danville, Indiana, on February 7, 1873. 
After attending country schools for two years, he began work as a 
printer’s apprentice at the age of eleven. In time he became a news- 
paper reporter, and a special writer for magazines and newspapers, 
specializing on transportation and public utility matters. 

As a foreign correspondent he traveled four times around the 
world. In 1900 and 1904, he was sent to Europe on certain investiga- 
tions. In 1907-1908 he studied economic and political conditions in 
India, China, Manchuria and Korea. 

He was a political writer, and covered presidential campaigns 
between the years 1904 and 1916. He was one of the authors of the 
public utility laws of Indiana, and was on the Public Service Com- 
mission of that State from 1917 to 1921, serving as chairman in the 
latter year. 

He was appointed to membership on the Interstate Commerce 
Commission by President Harding, April 27, 1921, and reappointed 
by President Coolidge in 1925. In 1922 he became Commissioner in 
Charge of Valuation. He was chairman of the Commission in 1929. 
His service on and with the Commission totaled 22 years. 

In 1933 Mr. Lewis was appointed Director, Bureau of Valuation, 
of the Commission. He was also chairman of the Committee on Valuation 
of the National Association of Railroad and Utility Commissioners, and 
author of its reports on Valuation. 

During the administration of Franklin D. Roosevelt as President, 
he served on the Federal Anthracite Coal Commission to investigate 
economic conditions in the anthracite coal regions of the United States. 

Mr. Lewis was interested in all forms of transportation and helped 
formulate the preliminary plans for the Lincoln Highway. Later, 
he was one of the first two passengers to make a round-trip commercial 
transcontinental flight. 

He was a member of the Chevy Chase Club and the Cosmos Club, 
both of Washington, and of the Indianapolis Literary Club. 

Surviving Mr. Lewis are his wife, Mrs. Eleanor Cary Lewis; two 
daughters, Mrs. Hughes Call, of Washington, and Mrs. George Stevens 
Skinner, Durham, N. C.; a sister, Mrs. James H. Genung, Indianapolis; 
and two grandchildren. 
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DUKE UNIVERSITY SYMPOSIUM ON “INTERTERRITORIAL FREIGHT RATES” 


The Duke University School of Law, Durham, N. C., announces 


that its August issue of Law and Contemporary Problems will contain 
a ‘“‘Symposium on Interterritorial Freight Rates.’’ The outline of 
articles and authors is as follows: 


1. 


The Rate Structure 
Prof. Milton S. Heath, Department of Economies, University of 
North Carolina 
Historical Development of Eastern-Southern Freight Rate Relation- 
ships 
Prof. David M. Potter, Department of History, Yale University 
The Rate-Making Process 
Mr. Wendell Berge, Assistant Attorney General 
Rate Conferences in the Railroad Industry Under the Sherman Act 
and the Act to Regulate Commerce 
Mr. John Dickinson, General Counsel, The Pennsylvania Rail- 
road Company 
Can Existing Regional Differences in Class-Rate Levels be Justified! 
Prof. D. Philip Locklin, Department of Economies, University 
of Illinois 
Economic Effects of Discriminatory Freight Rates 
Mr. Frank L. Barton, Economist, Department of Justice 
A Research Basis for Corrective Action with Respect to Interterri- 
torial Freights 
Mr. James C. Nelson, United States Department of Commerce 
Corrective Action by the Interstate Commerce Commission 
Mr. Edward H. Miller, formerly Special Assistant to the At- 
torney General 
Corrective Action Under the Antitrust Laws 
Mr. Arne C. Wiprud, of the District of Columbia Bar 
How Shall the Railroad Rate Structure be Regulated in the Public 
Interest ? 
Mr. Sidney S. Alderman, General Counsel, Southern Railway 
System 
Interterritorial Freight Rates and the Pacific Coast 
Prof. Stuart Daggett, Department of Economics, University of 
California 
A National Transportation Policy 
Mr. Robert R. Young, Chairman of the Board, The Chesapeake 
& Ohio Railway Company 


Copies are expected to be available in August and may be obtained 


by communicating with Law and Contemporary Problems, Duke Univer- 
sity School of Law, Duke Station, Durham, North Carolina. 
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LETTER WRITTEN BY THE LATE HON. JOSEPH B. EASTMAN, DIRECTOR OF 
THE OFFICE OF DEFENSE TRANSPORTATION TO HON. JOSEPHUS DANIELS, 
CONCERNING RAILROAD FREIGHT RATES IN THE SOUTH. 


As of some historical interest there is published below the contents 
of a letter, dated March 10, 1943, from the late Hon. Joseph B. Eastman, 
then Director of the Office of Defense Transportation and on leave of 
absence from the Interstate Commerce Commission, to Hon. Josephus 
Daniels, of Raleigh, N. C. This letter was recently discovered in one 
of Mr. Eastman’s files and has graciously been made available by his 
sister, Miss Elizabeth Eastman. 


Honorable Josephus Daniels March 10, 1943. 
C/o The News and Observer 
Raleigh, North Carolina 


Dear Mr. Daniels: 


I have received your letter of March 6, in which you ask me several 
questions concerning the discussion of southern railroad freight rates in 
the recent article in the Saturday Evening Post by Governor Jones of 
Louisiana, entitled ‘‘ Will Dixie Bolt the New Deal’’? 

Before discussing the facts involved I may say that the article seems 
to be an attempt in part to revive the political agitation centering around 
the southern railroad rates which was stimulated by the southern gov- 
ernors about 5 or 6 years ago. I need not recall to your mind the history 
of that agitation, the discussion of the question whether the South was 
really ‘‘the Nation’s No. 1 economic problem,”’ and, if so, what should be 
done about it. You will remember that there were assertions by some 
that the President should take action, and several bills were introduced 
in Congress for the purpose of legislating on the subject. 

Moderation prevailed, however, and in connection with the transpor- 
tation legislation of 1940 Congress passed a resolution directing the In- 
terstate Commerce Commission— 


‘*to institute an investigation into the rates on manufactured prod- 
ucts, agricultural commodities, and raw materials, between points 
in one classification territory and points in another such territory, 
and into like rates within any of such territories *** for the purpose 
of determining whether said rates are unjust and unreasonable or 
unlawful in any other respect in and of themselves or in their rela- 
tion to each other ***.”’ 


The adoption of this resolution was generally regarded as having 
been promoted by charges of so-called territorial discriminations in 
freight rates, particularly class rates. About a year before, however, the 
Commission had taken anticipatory action in instituting investigations 
of the principal class-rate structures of the country and the underlying 
classifications. These proceedings, which may properly be regarded as 
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at least the first step in the investigation directed by Congress, are ap- 
proaching their final stage. As is hereinafter indicated, it is the class 
rates which have been the principal target of the charges alleging unjust 
discrimination against the South, and the illustrations which are used to 
support these charges are usually taken from these rates or from rates 
which are definitely related to them. 

Since, as Director of the Office of Defense Transportation, I have 
been on leave of absence from the Commission, so to speak, I have been 
unable to keep closely in touch with these investigations, but I believe a 
decision may be reached without undue delay and that it will clear up 
some of the controversy which for so long has surrounded the subject of 
the southern freight rates. As you know, the membership of the Com- 
mission includes several men who come from the South and are familiar 
with its problems. 

It seems to me most unfortunate that at this time the appeal to sec- 
tionalism in connection with the rate question should be revived and that 
there should be a seeming attempt to throw the question back into the 
field of politics. The President and the Congress properly recognized 
the question as one to be passed upon by a nonpartisan agency of the 
Government in the light of pertinent facts by a method which has stood 
the test of more than half a century. Certainly the question should not 
now be made a political issue, and I believe that most political leaders in 
both parties and in all sections would agree with this statement. 

I pass now to the facts. It will perhaps aid your understanding of 
these facts to point out that freight rates are of two general kinds, class 
rates and commodity rates. The latter are those which apply on specific 
articles, such as coal, lumber, or cement, for example, but a great many 
more could be named. Class rates are a kind of catch-all, applying on 
some 25 or 30 groups of articles in the absence of commodity rates. By 
far the greater part of the railroad freight of the United States moves 
on commodity rates. Naturally in a country as large as this there is a 
considerable lack of uniformity among the various rates, although this 
condition is much less marked than it once was. 

It is true, as Governor Jones indicates, that the United States is 
divided into three main rate-making territories, the boundaries of which 
are explained by historical and geographic considerations. Eastern or 
‘official’ territory lies roughly east of the Mississippi River and north 
of the Ohio, but includes West Virginia and most of Virginia. The term 
*‘official’’ is purely historical and entirely illogical from the standpoint 
of the present day. Southern territory is east of the Mississippi and 
south of Eastern territory as above described. Western territory is 
west of the Mississippi. 

Governor Jones’ statement that the South is ‘‘ partitioned off’’ from 
eastern territory ‘‘where the great factories lie’’ is without any meaning. 
The most important railroads in eastern territory run generally in an 
east-and-west direction and with negligible exception do not extend south 
of the Ohio and the Potomac Rivers, but there is no partition of any kind 
either literal or figurative. Millions of tons of traffic move readily be- 
tween the two territories each year in both directions. 
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The statement that ‘‘the South * * * has freight rates a great deal 
higher’’, is simply not true. What the governor has in mind in this 
statement probably are the southern class rates, which are higher than 
those in eastern territory, but they are offset by a very considerable num- 
ber of commodity rates which are lower than those in the North. Among 
the commodities on which the rates in the South are generally lower than 
those in the North are lumber, brick, lime, cement, sand and gravel, 
erushed stone, pulp wood, pig iron, scrap iron, cast iron pipe, pulp wood, 
sulphurie acid, live stock, and iron ore. 

If, as Governor Jones implies, the lower freight rates in the North 
are discriminatory against the South, then of course it follows that the 
converse is true where the Southern rates are lower. There has been 
gome concern among certain industrial traffic men in the South as to 
whether it might not lose more than it would gain from the establish- 
ment of a parity of rates with the North. One of these men, Mr. A. W. 
Vogtle of Birmingham, Alabama, had the following to say on this point 
three years ago: 


When you weigh our advantages and disadvantages, I am ab- 
solutely convinced that the South would be greatly harmed by an 
inflexible rule that a common level of rates prevail in the North and 
in the South, and from the South to the North. The principle at 
first blush does appear desirable. The rub, as usual, comes in the 
application of the principle. 

Inevitably, we must recognize that if there is the inflexible rule 
that Southern rates are to be reduced arbitrarily when higher than 
in the North, with no consideration to competitive requirements, it 
inescapably follows that Southern rates will be increased arbitrarily 
when lower than in the North. It is a poor rule that will not work 
both ways. 


Governor Jones repeats the charge made by others in the past that 
Southern manufacturers have been put in an ‘‘impossible competitive 
position’’ by the class rates. In support of this charge he says, in effect, 
that it would be impossible for a shoe factory to flourish at Lake Charles, 
Louisiana, because the first-class rate from Lake Charles to Chicago, ‘‘a 
huge shoe market’’ (and incidentally a huge shoe-manufacturing point 
itself), is considerably higher than that from Boston. Shoes, in less- 
than-carload quantities, are rated first class, but the transportation 
charges on shoes are so small in comparison with the selling price that 
they probably have little effect on the location of shoe factories. The 
freight-rate structure has not prevented shoe-manufacturing in the 
South. A few years ago in the so-called Southern Governors’ case before 
the Commission, State of Alabama v. New York Central R. Co., 235 I. C. 
C. 255, rates on shoes from the South to the North were in issue, but the 
Commission was unable from the evidence before it to find anything 
wrong with the rates, and its decision on this feature of the case was 
never questioned. The following paragraph in its report is of interest: 
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The manufacturer at Nashville also has factories at Atlanta 
and at two or three small points in Tennessee. Its combined plant 
capacity is from 22,000 to 25,000 pairs of shoes per day. At present 
about 20 percent of its shipments move by express, 40 percent by 
railroad, and 40 percent by motor carriers. It sells throughout the 
United States and in 18 foreign countries. About 40 percent of its 
output is sold in the North, one-half in central territory. It is in- 
terested only in the less-than-carload rates. On most of its lines it 
has a standard uniform Nation-wide price. Style and advertising 
control the ability of manufacturer of boots and shoes to sell its prod- 
ucts. 


More than counterbalancing the theoretical illustration of the sup- 
posed shoe factory at Lake Charles is the simple fact that there is today 
a growing manufacturing industry in the South which is producing and 
shipping to other sections a wide variety of products, including textiles, 
cast iron pipe, manufactured tobacco, paper, furniture, and many other 
things too numerous to mention. This is being done under the present 
rate of structure. It is wholly misleading and unfair to the South itself 
to say that its factories are ‘‘few and far between.”’ 

Governor Jones makes another surprising statement when he says 
that ‘‘we (meaning the South) must continue to ship our sulphur and 
hides and furs, our cotton and many another agricultural product, to the 
industrial areas of the North and East, where they are processed and the 
rich cream of ‘value added by manufacturing’ skimmed off.’’ As a 
citizen of the leading cotton-textile State of the country, you will readily 
recognize the untruth of this statement so far as cotton is concerned. The 
figures of the Department of Commerce show that in 1939-40, 85 percent 
of the cotton produced in the United States (excluding linters) was con- 
sumed in cotton-growing States. The rates on finished cotton piece goods 
from the South to the North have not prevented this tremendous develop- 
ment of the Southern textile industry, but on the contrary have aided it. 
To Chicago, an important market, the rate is $1.12 per 100 pounds from 
Boston (972 miles), from Charlotte (860 miles), from Atlanta (729 
miles), from Dallas (953 miles), and from San Antonio (1,176 miles). 

Governor Jones in the statement above quoted mentions sulphur as 
one of the raw materials being drawn from the South for manufacture 
in the North because of the rate adjustment. This is another stock ex- 
ample used by critics sharing his point of view. As you know, there is 
an important production of sulphur in Texas and Louisiana. It has 
been pointed out by persons familiar with this commodity that sulphur 
is principally used in making sulphuric acid, and because one ton of 
sulphur makes three tons of acid it is more economical from the stand- 
point of transportation to make the acid near the point of consumption. 
Furthermore the sulphur deposits in Texas and Louisiana are accessible 
to water transportation, and much of the output has been carried by 
water. The water competition has tended to keep the rail rates low. 
However, it is far from true that all the Louisiana sulphur is taken to 
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the North for processing. There is in that State a growing chemical 
industry which utilizes some of this sulphur, as shown by the following 
quotation from the Minerals Yearbook Review of 1940: 


Sulphur is being sintered with soda ash at Mathieson Alkali 
Works, Lake Charles, La., to produce a synthetic salt cake used in 
the manufacture of pulp for kraft paper. 


(Evidently Lake Charles is not wholly devoid of industry.) 


Governor Jones might well have said something about the important 
increase in production of kraft paper in the South within the past few 
years. His own State has profited from this development in a substan- 
tial way through the establishment of new paper mills. The railroads 
voluntarily made favorable rates on this southern paper to the North 
which aided in its being marketed in that section, and the facts of this 
particular matter help disprove the Governor’s thesis. 

Another surprising feature of Governor Jones’ article is his dis- 
paragement of New Orleans, which he pictures as a pathetic victim of 
“the freight-rate swindle.’’ New Orleans, he tells us, was one of the 
first five cities in 1840 and now it ranks twentieth. (The World Almanac 
says it is 15th.) Cincinnati, Ohio, was one the first six cities in 1840 
and now it ranks as the seventeenth. Has it also suffered from ‘‘the 
freight-rate swindle’’? In the case of both Cincinnati and New Orleans, 
I believe, the generally accepted explanation is the declining importance 
of inland water transportation in the Mississippi Valley in the latter 
part of the nineteenth century. Furthermore, New Orleans’ rate of 
growth between 1930 and 1940 was somewhat greater than that of New 
York City. Perhaps the influence of the ‘‘freight-rate swindle’’ was less 
potent in that decade. 

Governor Jones’ statement about New Orleans’ handicap in South 
American trade is misleading in the extreme. Among the principal im- 
ports of the United States from the Latin-American countries are sugar, 
molasses, coffee, bananas, and bauxite ore. With respect to all of them 
the port of New Orleans has an outstanding position. There are shown 
below the imports of these commodities in 1939 through New Orleans in 
comparison with those through Baltimore and Philadelphia: 





New Orleans Baltimore Philadelphia 
Tons Tons Tons 
Bananas 306,538 100,782 112,759 
Sugar 506,015 278,348 479,140 
Molasses 146,695 170,408 361,214 
Coffee 255,250 23,835 13,882 
Bauxite ore 212,062 26,912 
1,426,560 573,373 993,907 


You may ask why New York is not shown in the above statement. 
It so happens that the Government statistics from which the figures were 
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taken do not show the imports of bananas and coffee separately from 
those of certain grouped commodities at New York. There is normally 
a large importation of sugar through New York (937,118 tons in 1939) 
and a negligible movement of bauxite ore (3,207 tons). New York of 
course enjoys a large import trade with all sections of the world, partly 
because of the large population at its backdoor and partly because of 
other commercial factors which are well-known. That a supposed freight- 
rate advantage over New Orleans has nothing to do with the matter is 
indicated by the fact that neither Philadelphia nor Baltimore, which are 
large Eastern seaboard ports enjoying preferential rates( as Governor 
Jones thinks), are nearly as well off as New Orleans with respect to im- 
ports from Latin-America. 

However, the ‘‘freight-rate barrier,’’ which according to Governor 
Jones causes the South American ships to by-pass New Orleans, does not 
exist as to export and import rates. The railroads, such as the Illinois 
Central, extending from Chicago and other midwestern points to New 
Orleans and other southern ports, have always been in sharp competition 
for foreign traffic with the lines between those points and the eastern 
ports and formerly there was much controversy over these rates. 

About nine years ago, the question came before the Commission, and 
a decision was rendered which set the matter at rest. The export and 
import class rates between New Orleans and Chicago since that time have 
been the same as the corresponding rate from Baltimore and Philadelphia 
to Chicago, although the distance from New Orleans is greater by 100 
miles. The rates on sugar from New Orleans to Chicago are also the 
same as those from Baltimore to Chicago. 

In the beginning of his discussion of freight rates Governor Jones 
makes a statement, not original with him, to the effect that northern man- 
ufacturers have fought stubbornly and so far successfully ‘‘to keep 
a wall of discriminatory freight rates’’ between the North and the South. 
Such inaccurate statements as this, I fear, tend to foster a kind of perse- 
cution-complex among some people in the South and inject emotionalism 
into the question. The fact is that the northern manufacturers them- 
selves have been responsible to a great extent for the development of 
manufacturing in the South. You will recall that this was true in the 
early stages of the southern textile industry. It has been true, also of 
the iron and steel industry and most recently of paper manufacture. 

In conclusion, I would not have you understand that I am not aware 
of a considerable amount of dissatisfaction on the part of many people 
in the South over the class rates, particularly those between the North 
and the South. More than twenty years ago when these class rates were 
in much worse shape than they now are the Commission entered into an 
investigation of them on request of the southern railroads and business 
interests. I was in charge of it, and it proved a very interesting but 
difficult task. Some of the leaders among the southern industrial traffic 
men at that time were inclined to favor rather a high level of class rates 
between the North and the South as a sort of protective tariff for southern 
business. This is because most of the southern products moved north on 
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commodity rates, whereas class rates were more generally charged on the 
northern products moving south. The rates which we prescribed were 
protested by the southern railroads, on the ground that they were too 
low, but there was comparatively little protest from southern shippers. 


‘They certainly were a great improvement over those previously in effect. 


Although those rates, which went into effect in 1928, were to a large 
extent the results of my labors, I fully realized that they might need 
modification with the unfolding of time. I was, therefore, not un- 
sympathetic with the criticism of the class rates which began about 8 or 
10 years ago. In 1937, we were asked by the southern State commis- 
sions and some of the shipping interests to enter upon another investi- 
gation of the class rates within the South. We did so, and on our own 
initiative broadened it to include the class rates between the South and 
the North, which we knew were intimately connected with the intra- 
territorial rates and of even greater importance. For reasons which have 
never been clear to me the southern people were opposed to that broaden- 
ing, and, preferring no investigation to one of the scope which we be- 
lieved necessary, they asked us to discontinue the proceeding. We did 
so. Had that investigation gone ahead, it would no doubt have been 
out of the way by this time. If Governor Jones had known of that 
circumstance, he might not have said anything about getting the ‘‘skill- 
ful brush-off’’ in Washington. In any event, the important thing to 
keep in mind is that the whole question is now actively before the Com- 
mission and is not one which can be dealt with advantageously by 
political means. 

This letter is overlengthy but, since you asked for the correct facts, 
it has been necessary to set them out in some detail in order to correct 
the misconception embodied in Governor Jones’ article. I hope I have 
made myself clear. If not, please feel free to write to me again. 

With kind regards and best wishes. 


Very truly yours, 


(S) Joseph B. Eastman 
Director. 
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HON. WALTER R. McDONALD 
ELECTED PRESIDENT OF N.A.R.U.C. 


At the annual convention of the National Association of Railroad 
and Utilities Commissioners, in Boston, Mass., on July 14, 1947, Hon. 
Walter R. McDonald, chairman of the Georgia Public Service Commis- 
sion, who has been first vice-president and chairman of the executive 
committee, was elected president of the association. Justus F. Craemer, 
member of the California Public Utilities Commission, who has been 
second vice-president, was elected first vice-president. 

Mr. Meins was elected second vice-president. Members of the staff 
were reelected as follows: Frederick G. Hamley, general solicitor; Ben 
Smart, secretary-treasurer, and Stanley Allyson, assistant secretary. 
John E. Benton, formerly general solicitor, will continue as advisory 
counsel. 





SELECTED READING LIST REVISED 


The Selected Reading List issued by the Association in 1938 has 
been revised and is being distributed to members as Section ITI of the 
June, 1947 Journal. 

We are having an additional supply of this pamphlet printed which 
will be available to persons desiring to purchase this valuable edition. 
Due to the increase in printing costs we are unable to distribute it at the 
former price, which was 25¢ per copy. The price of the new pamphlet is 
50¢ apiece and it can be secured from the Executive Secretary of the 
Association. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorial Committee 





Elmer A. Smith, Senior General Attorney, Illinois Central Railroad, 
135 East 11th Place, Chicago, Illinois. (7-16-47) 


H. E. Younggren, Traffic Manager, Kewanee Boiler Corporation, 
Kewanee, Illinois. (6-3-47) 
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Rail Transportation 


By A. Rea WiuiaMs, Editor 


FINANCE MATTERS 
Boston South Station Proposed Abandonment 


The Webster & Atlas National Bank of Boston, trustee for the bond- 
holders of the Boston Terminal Co., (owner of South Station) has peti- 
tioned the I. C. C. to permit the abandonment of Boston’s South Station. 
There are $15,155,000 of Boston Terminal first mortgage bonds outstand- 
ing, and on February 1 of this year the sum of $4,025,676 in unpaid 
interest had accumulated. The trustee declared that no reorganization of 
the terminal company’s capital structure will permit it to carry on its 
business. The bank, therefore, would discard all other reorganization 
plans and foreclose on the South Station mortgage. Net proceeds on the 
sale of the property would then be turned over to the terminal company’s 
trustee in bankruptcy for payment to the bondholders. 





Central Of New Jersey Reorganization 


Interstate Commerce Commission hearings on the reorganization of 
the Central Railroad Company of New Jersey have been suspended until 
September 30. The adjournment was ordered by Examiner J. V. Walsh 
to allow time for further study of the reorganization plan. 





Duluth, South Shore & Atlantic Reorganization 


The I. C. C. has approved a reorganization plan for the Duluth, 
South Shore & Atlantic Railway Company with a capitalization of $15,- 
500,000, compared with a present capitalization of $46,650,755 and $29,- 
559,157 unpaid interest. The new capitalization would consist of $10,- 
500,000 of common stock having no par value but stated at $50 a share, 
and $5,000,000 of first mortgage 4 per cent fifty-year bonds. 

Public holders of the bankrupt railroad’s 5 per cent bonds would 
receive $1,919,400 in bonds and $401,390 in cash. The Canadian Pacific 
Railroad, which holds all of the bonds of the Mineral Range Railroad Co., 
a subsidiary of the Duluth, would receive $3,078,600 in bonds, $828,597 
in cash, and all the common stock. 





Georgia, Florida & Alabama Reorganization 


Hearing in F. D. 14636—Georgia, Florida & Alabama Railroad Com- 
pany Reorganization has been assigned for Sept. 3, 1947, at 9:30 a.m. 
District of Columbia Daylight Saving Time, at the offices of the Inter- 
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state Commerce Commission, in Washington, D. C., before Examiner 
C. A. Bernhard. The hearing had originally been scheduled for July 15. 





Meridian & Bigbee River Reorganization 


Finance Docket 10020—Meridian & Bigbee River Railway Com- 
pany Reorganization, was assigned for hearing at the offices of the 
Interstate Commerce Commission, on July 15, 1947, with Examiner 
Harvey H. Wilkinson presiding. The hearing was for the purpose of 
receiving evidence respecting plans of reorganization. 





Missouri Pacific Reorganization 


On June 20, 1947 Division 4 of the Commission ordered the sub- 
mission of the I. C. C. approved, as well as the court, reorganization 
plan of the Missouri Pacific Railroad Company to the stockholders and 
creditors of the Company for acceptance or rejection under the provis- 
ions of Section 77 of the Bankruptcy Act. The Commission ordered 
that holders of such securities on August 5, 1947 shall be entitled to vote 
on the plan. Copies of ballot-forms and other submission material have 
been sent out by the Commission. 





Wisconsin Central Reorganization 


The ICC has approved a reorganization plan for the Wisconsin 
Central Railway, reducing its capitalization from $71,151,200 to $48,- 
840,600. The holders of the railroad’s preferred and common stock will 
not participate in the reorganization, nor will other creditors except 
holders of outstanding bonds secured by one of the present mortgages. 





FORMAL MATTERS 
1. C. C. Examiner Urges Increased Fares 


Increases in commuters’ fares by 14 Eastern railroads were recom- 
mended on July 18 by ICC Examiner Burton Fuller. The carriers had 
requested the increases in order that commutation fares might contribute 
their fair share to increased expenses for wages and materials. They 
have already received increases in basic interstate fares. 

The Examiner recommended that the new fares become effective on 
five days’ notice. He proposed a scale of rates which he said ‘‘are as low 
as petitioners can be required to maintain from a cost standpoint.’’ The 
recommendation now goes to the Commission for action. 





Increased L. C. L. Rates—Official Territory 


The petition, dated May 29, 1947, by common carriers by railroad 
and certain common carriers by water, operating within Official Terri- 
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tory and between Official Territory and Northern Illinois, extended Zone 
C in Wisconsin and Eastern Canada, seeking leave to file and make 
effective not later than July 20, 1947, after statutory notice, schedules of 
increased class rates applicable to l.c.l. and any-quantity freight traffic, 
within the described territory, has been docketed by the I. C. C. as No. 
29770—Increased Less-Carload Rates, Official Territory. The Commis- 
sion has assigned the decision to Division 2 for administrative handling 
and has announced that it will be unnecessary for interested parties to 
file answers or responses to the petition as they may appear at the hear- 
ing and present pertinent evidence without formal pleadings. Hearing 
will follow the one in Ex Parte 166 but will not be heard prior to Septem- 
ber 16th. 





Railway Mail Pay Case 


Hearing on the rail carriers’ petition in Ex Parte 9200, for an in- 
crease in compensation for the transportation of United States mail was 
temporarily recessed July 14, when the Post Office Department secured 
a continuation until 9:30 a.m., September 30, at Washington, D. C. 

On July 14, counsel for the carriers filed an answer to the motion 
of the Post Office Department that the issues be broadened to include 
units and measurements of pay. Commissioner Mitchell, who presided, 
announced that Commission action would be taken on the cross petition 
at an early date. 

After granting of the continuance, counsel for carriers filed a mo- 
tion seeking an interim increase, effective at once, of 35% in railway 
mail pay. The Post Office Department was granted ten days in which 
to reply to a motion for an interim increase. 

At the resumed hearing, the Post Office Department is under in- 
junction to complete its cross examination of carrier witnesses and to 
proceed with due diligence in the presentation of its case. 





Southern Railroads Seek Increase In Coach Fares 


Twenty-five Southern railroads, on July 16, asked ICC authority 
to increase basic coach fares by 13.63 per cent. This would bring fares 
up to 2.5 cents a mile, the level now in effect in the Northeast. 

Thirty-seven Southern carriers have already requested a 6.06 per 
cent increase in basic parlor and sleeping car fares. The ICC has sched- 
uled hearings in this proceeding for August 26 in Atlanta, Ga. 

The area involved is that south of the Ohio and Potomac Rivers and 
east of the Mississippi. 





Transcontinental Rail Rates 


In I. C. C. Docket 29663, also embracing 29664 (Intercoastal Water 
Rates) and 29708 (All-Water, Water-Rail, and Rail-Water Rates be- 
tween Pacific Coast Ports and Interior Points), decided June 26, 1947, 
the Commission has found that an interim increase of 25 per cent in rail 
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transcontinental rates in effect June 30, 1946, in lieu of the 20 per cent 
authorized in Ex Parte 162 (Increased Railway Rates, Fares and 
Charges, 1946), 266 ICC 537, with water-carrier rate increases which 
‘‘would reflect the increases published by the transcontinental rail- 
roads’’ and, in the case of the more important commodities, an increase 
in the water rates in exactly the same amounts made by rail carriers, 
would not be in excess of maximum reasonable rates and that the I. C. C, 
would not be warranted in suspending them. The Ordering paragraph 
reads : 


‘‘It is ordered, That the increased freight rates therein authorized 
shall be in lieu of rates authorized in the Commission’s report in In- 
creased Railway Rates, Fares, and Charges, 1946, 266 I. C. C. 587. The 
authorized increased rates may be made effective on or before August 
15, 1947, upon not less than twenty days’ notice to the Commission and 
to the general public, by filing and posting in the manner prescribed in 
the Interstate Commerce Act.’’ 


Second Supplemental Order in Fourth Section Order 15650, entered 
June 26, 1947, furnishes relief from the Fourth Section of the Act neces- 
sary to make publication. 





Railroads Ask Freight Rate Increase 


On July 3, the country’s 699 railroads filed a petition with the In- 
terstate Commerce Commission asking for freight rate increases averag- 
ing 16 per cent. 





Southern Railroads Ask Rate Increases 


Thirty six southern railroads asked the I. C. C. for authority to in- 
crease basic parlor and sleeping car fares by 6.06 per cent. They have 
also asked for an increase of approximately 15 per cent in round-trip 
Pullman fares. No changes were asked in coach fares. The increases 
would bring Pullman fares up to 3.5 cents a mile one way and 3.15 cents 
round trip, according to the petition. The fares would be effective in the 
area south of the Ohio and east of the Mississippi Rivers. 

The petitioning carriers said that because such a large proportion 
of their business in passenger traffic, a 17.6 per cent freight rate increase 
that became effective on January 1 of this year was inadequate to meet 
their added costs of operation. 

The freight rate increase petition in behalf of all the railroads also 
cited increased operation costs. 





Transportation Of Explosives 


The I. C. C. issued a notice on June 20, 1947, in Docket 3666—Trans- 
portation of Explosives, advising that certain amendments of its regu- 
lations with respect to the transportation of explosives have been re- 
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quested. The requested amendments were set forth in the notice and 
interested parties given 20 days within which to advise the Commission 
as to whether they desired to be heard with respect to any of them. 





War Freight Reparations Asked 


In a petition filed by the Department of Justice with the Interstate 
Commerce Commission on July 16, the Government asked for ‘‘repara- 
tions’’ on all traffic moved during the war on which the railroads refused 
land-grant deductions or applications of the lower export rates. The 
Justice Department charged the Nation’s railroads with using their so- 
called ‘‘ policing rules’’ on export traffic to defeat the Government’s right 
to land-grant and other deductions on war traffic to the West Coast. 





LEGISLATIVE MATTERS 
t 


Bulwinkle Bill Approved By House Committee 


The House Interstate and Foreign Commerce Committee, on July 11, 
approved the Bulwinkle Bill to exempt railroad rate agreements from the 
provisions of the Anti-Trust Act. The bill would authorize railroads 
to agree upon rates, which would then be submitted to the I. C. C. for 
approval. 

S. 110, a similar bill sponsored by Senator Reed, of Kansas, was 
passed by the Senate on June 18. 

The House Committee, in its measure, wrote a provision that would 
open the rate making files of the railroads to I. C. C. inspection. The 
bill, sponsored in the House by Rep. Bulwinkle of North Carolina, would 
also give railroads restricted authority to make agreements on schedules, 
safety regulations and freight regulations. These, however, would be sub- 
ject to continuous supervision of the Interstate Commerce Commission. 





Federal Employers Liability Act Amendments 


H. R. 1639, the Federal Employers Liability Act Amendment, was 
passed by the House on July 17. The bill was designed to prevent 
racketeering in suits brought against the railroads for personal injuries 
and death. The legislation provides that suit for damages for personal 
injuries or death may be brought against a railroad only in the Federal 
court or state court in the district or county at the place where the 
injured person resided. The case could be moved to another court in a 
locality where the defendant railroad does business, if the railroad could 
not be served with a writ in the local courts specified in the bill. 

No action has been taken by the Senate. 
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President Approves Extension Of Second War Powers Act 


On July 15, President Truman signed H. R. 3647, extending certain 
powers of the President under Title III of the Second War Powers Act, 
including authority to allocate transportation equipment and facilities 
by rail carriers until February 29, 1948. The bill became Public Law 
No. 188. 





Post War Transportation Study 


The House Committee on Interstate and Foreign Commerce has been 
authorized by the House of Representatives to spend not to exceed 
$25,000 in connection with its postwar transportation study which was 
authorized by H. Res. 153. 





Railroad Carry-Over Bill Becomes Law 


President Truman, on July 15, signed H. R. 3861, which will allow 
a successor railroad corporation the benefits of certain carry-overs of a 
predecessor corporation for the purposes of certain provisions of the 
Internal Revenue Code. 





Railroad Reorganization Bill Shelved 


The House of Representatives shelved H. R. 3980 which would give 
railroads now in bankruptcy to the stockholders for an 18-month period 
for readjustment of the financial structure. The House Rules Committee 
voted against bringing the Bill to the Floor this session although it 
was approved by the Judiciary Committee. Opponents of the Bill con- 
tended it would aid speculators in railway stocks. 





MISCELLANEOUS 


Freight Car Shortage 


The Department of Commerce has predicted a freight car shortage 
in late summer more severe than any yet. According to its prediction, 
made in the Department’s July Issue of its official monthly publication, 
Domestic Commerce, the high level of business activity and bumper crops 
will be the chief causes. The article said that there are 24,000 fewer 
freight cars operating now than at the beginning of 1946. 





Railroads’ Apprenticeship Programs 


The Department of Labor’s Apprentice-Training Service announced 
recently that ‘‘revitalized and expanded joint apprenticeship programs 
for the development of skilled maintenance men’’ have been adopted by 
the Union Pacific, New York Central and the Western Pacific Railroads 
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in cooperation with the unions with which they have bargaining agree- 
ments. The programs have been approved by the Federal Committee on 
Apprenticeship. The Union Pacific and the New York Central, according 
to the announcement, are ‘‘the pioneers in undertaking to improve and 
expand apprentice training by the railroads and to have railroad appren- 
ticeship programs registered with the Federal Committee.’’ The ap- 
prentice programs provide for the training of machinists, electricians, 
sheet metal workers, carmen, painters, boiler makers, blacksmiths, pat- 
tern makers, molders and upholsterers. 





Railroad Retirement Board Regulations 


The Railroad Retirement Board has issued new Regulations, effective 
July 7, 1947, relating to proofs required in support of claims for Sickness 
Benefits and Matermity Benefits under the Railroad Retirement Act. The 
new Regulations were published in the Federal Register of July 15, 1947. 





Tennessee Denies Railroads Intrastate Rate Increase 


Railroads operating in Tennessee have been denied their request 
for a 25% increase in freight rates with the state. The Tennessee Rail- 
road and Public Utilities Commission, in rejecting the request, said the 
operating roads in that state were, with two exceptions ‘‘in a thriving 
condition.’’ Net operating income figures indicate that for the first four 
months of 1947 returns of Tennessee railroads were 48% better than a 
year ago, according to the State Commission. 





STATISTICS 


Revenue Freight Loadings 


Loading of revenue freight for the week ended July 12, 1947 totaled 
806,961 cars. This was a decrease of 88,121 cars, or 9.8 per cent below 
the corresponding week in 1946, and a decrease of 76,582 cars, or 8.7 per 
cent below the same week in 1945. 

Loading of revenue freight for the week of July 12, increased 
177,757 cars, or 28.3 per cent above the preceding week. 

Coal loading amounted to 102,709 cars, an increase of 69,956 cars 
above the preceding week, but a decrease of 86,919 cars below the corres- 
ponding week in 1946. Coal loading was subnormal due to delay of 
miners in some fields to return to work following the signing of wage 
agreements. 





Railroad Freight Traffic—june 1947 


The volume of freight traffic handled by Class I railroads in June 
1947 was 314 per cent above the volume in June 1946. June, 1947, 
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traffic amounted to 51,500,000,000 ton-miles, according to estimates based 
on reports just received by the AAR from Class I carriers, compared with 
49,783,762,000 ton-miles in June, 1946. 





Railway Operating Revenues 


Based on advance reports from eighty-five Class I railroads, whose 
revenues represent 81.3 per cent of total operating revenues, the Asso- 
ciation of American Railroads has estimated that railroad operating 
revenues in May, 1947, increased 34.8 per cent above the same month of 
1946. Railroad revenues in May, 1946, were affected to a very consider- 
able extent by the 214-day railroad strike, the strike in the bituminous 
coal fields for about one-half of the month, and labor difficulties in other 
industries. 

The estimate for May 1947 covers only operating revenues and does 
not touch upon the trends in operating expenses, taxes or final income 
results. 

Estimated freight revenue in May, 1947, was greater than in May, 
1946, by 47.6 per cent, but estimated passenger revenues decreased 18.4 
per cent. 





Steam Railway Accidents 


During the first five months of this year 33 passengers were killed 
and 646 injured in train and train-service accidents, as compared with 
46 killed and 814 injured during the same period in 1946. During the 
first five months of 1947 there were 284 employees killed and 14,913 em- 
ployees injured while on duty as compared with 278 employees killed 
and 15,811 injured during the same period in 1946. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies 
had 1,375,825 employees at the middle of the month of June 1947, an 
increase of 3.43 per cent as compared with the middle of June 1946, and 
an increase of .71 per cent as compared with the middle of May 1947. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has released its Statement No. M-250, covering passenger statistics of 
Class I steam railways in the United States for the three months ended 
= March 1947 and March 1946. The aggregates and averages are a8 

ollows : 
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AGGREGATBS 








%o 
1947 1946 Change 

Passenger Revenues 

In Coaches $ 119,207,808 $ 196,573,517 -39.4 

In Parlor and Sleeping Cars 88,756,533 154,897,599 -42.7 
Revenue Passengers Carried 

In Coaches 77,644,461 107,407,562 -27.7 

In Parlor and Sleeping Cars 8,395,120 18,595,928 -38.3 
Revenue Passengers Carried 1 Mile 

In Coaches 6,240,294,801 11,442,2386,375 -45.5 

In Parlor and Sleeping Cars 3,359,585,061  6,630,102,051 -49.3 

AVERAGBS 

Revenue Per Passenger-Mile 

In Coaches 1.9le 1.72c +11.0 

In Parlor and Sleeping Cars 2.64¢ 2.34¢ +12.8 
Revenue Per Passenger Per Road 

In Coaches $ 1.54 $ 1.83 -15.8 

In Parlor and Sleeping Cars 10.57 1139 - 7.2 
Miles Per Passenger Per Road 

In Coaches 80.4 106.5 —24.5 

In Parlor and Sleeping Cars 400.2 487.7 -17.9 

PERSONALS 


King Reappointed Director Bureau Of Service 


Mr. Homer C. King has been reappointed to the position of Director 
of the Bureau of Service of the I. C. C., vice V. C. Clinger, who will 
resume his former position as Service Agent with headquarters at Dallas, 


Texas. 





Railroad Retirement Board Personnel 


William J. Kennedy of Ohio was nominated for reappointment as a 
member of the Railroad Retirement Board for a five-year term beginning 


August 29, 1947. 








Motor Transportation 


Supreme Court Rules Owner-Drivers Are Independent Contractors 
For Purposes Of Social Security Law 


In Harrison v. Greyvan Lines, Inc., —— U. 8. ——, 67 S. Ct. 1463, 
decided June 16, 1947, the Supreme Court affirmed a decision of the 
Cireuit Court of Appeals for the Seventh Circuit holding that owner- 
operators engaged in transportation of household goods under contract 
with respondent were independent contractors, and that employment 
taxes paid by Greyvan on such employees and their helpers had been 
illegally assessed by the Collector of Internal Revenue. The factual 
situation was summed up by the Court in the following language: 


‘‘The respondent operates its trucking business under a permit 
issued by the Interstate Commerce Commission under the ‘grand- 
father clause’ of the Motor Carrier Act ... As early as 1930, before 
the passage of the Social Security Act, the respondent adopted the 
system of relations with the truckmen here concerned, which gives 
rise to the present issue. The system was based on contracts with 
the truckmen under which the truckmen were required to haul ex- 
clusively for the respondent and to furnish their own trucks and 
all equipment and labor necessary to pick up, handle and deliver 
shipments, to pay all expenses of operation, to furnish all fire, theft, 
and collision insurance which the respondent might specify, to pay 
for all loss or damage to shipments and to indemnify the company 
for any loss caused it by the acts of the truckmen, their servants and 
employees . . . All contracts or bills of lading for the shipment of 
goods were to be between the respondent and the shipper. The 
company’s instructions covered directions to the truckmen as to 
where and when to load freight. . . . The company maintained a 
staff of dispatchers who issued orders for the truckmen’s move- 
ments, although not the routes to be used, and to which the truck- 
men, at intervals, reported their positions. Cargo insurance was 
carried by the company. All permits, certificates and franchises 
‘necessary to the operation of the vehicle in the service of the com- 
pany as a motor carrier under any Federal or State Law’ were to 
be obtained at the company’s expense.’’ 


The Court goes on to say: 


‘* Application of the social security legislation should follow the 
same rule that we applied to the National Labor Relations Act in 
the Hearst case [N. L. R. B. v. Hearst Publications, 322 U. S. 111]. 
This, of course, does not leave courts free to determine the employer- 
employee relationship without regard to the provisions of the Act. 
The taxpayer must be an ‘employer’ and the man who receives 
wages an ‘employee.’ There is no indication that Congress intended 
to change normal business relationships through which one business 
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organization obtained the services of another to perform a portion 
of production or distribution. : . . Where a part of an industrial 
process is in the hands of independent contractors, they are the ones 
who should pay the social security taxes.’’ 


The Court concludes: 


‘‘There are cases, too, where driver-owners of trucks or wagons 
have been held employees in accident suits at tort or under work- 
men’s compensation laws. But we agree... that where the arrange- 
ments leave the driver-owners so much responsibility for investment 
and management as here, they must be held to be independent con- 
tractors. These driver-owners are small businessmen. They own 
their own trucks. They hire their own helpers. . . . It is the total 
situation, including the risk undertaken, the control exercised, the 
opportunity for profit from sound management, that marks these 
driver-owners as independent contractors.’’ 





Early Passage Of Collective Rate-Making Bill In Second Session Of 
Eightieth Congress Likely 


On June 18, 1947, the Senate, by a vote of 60 to 27, passed the Reed- 
Bulwinkle collective rate-making bill. As passed by the Senate, the bill 
would place the making of rates under I. C. C. regulation and exempt 
rate bureaus and conferences from the coverage of the anti-trust laws 
upon compliance with regulations which the Commission would be author- 
ized to issue. The primary purpose of the proposed legislation is to 
preserve the present system of rate-making through bureau action by 
removal of the threat of anti-trust prosecutions when such bureaus 
conform their proceedings to the safeguards contained in the bill. 

Less than twenty-four hours before House adjournment, its Com- 
mittee on Interstate Commerce filed a report on the Reed-Bulwinkle 
Bill (S. 110 in the Senate; H. R. 221 in the House) urging its passage. 
Favorable House action on the bill is expected early in January, shortly 
after the convening of the second session of the Eightieth Congress. 





Proposed Revisions In Rules Governing Transportation Of Explosives 
And Other Dangerous Articles By Motor Vehicle Issued 


Revisions in Part 7 of the Commission’s Motor Carrier Safety Regu- 
lations, proposed by the Section of Safety of the Bureau of Motor Car- 
riers, have been recently issued. The proposed revision constitutes a 
part of general revisions of the Motor Carrier Safety Regulations, under- 
taken by the Bureau of Motor Carriers at the direction of the Com- 
mission. 

Conferences on proposed revisions in Parts 1 through 6 of the 
safety regulations have already been conducted by the staff of the Sec- 
tion of Safety with various interested parties. Similar conferences for 
discussion of Part 7 of the regulations are scheduled for September. 
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Portal-To-Portal Act Invoked As Defense To Driver’s Suit By Motor 
Carrier 


The so-called ‘‘Portal-to-Portal Act,’’ Public Law No. 49, 80th 
Congress, approved May 14, 1947, has recently been invoked in defense 
of an action against a motor carrier by one of its drivers. 

Although the primary purpose of the law was to relieve employers 
of impending liability for vast sums of money as a result of the Supreme 
Court’s interpretation of ‘‘work time’’ in the celebrated Jewell Ridge 
Coal Corporation case, and subsequent litigation, the Act contains other 
provisions intended to provide relief from the onerous provisions of 
the Fair Labor Standards Act where employers can show good faith 
efforts at compliance. For instance, Section 9 of the Act provides a com- 
plete defense to a suit for past-due overtime or minimum wages under 
the Fair Labor Standards Act if it can be shown that the employer’s 
failure to pay was premised upon ‘‘any administrative regulation, 
order, ruling, approval, or interpretation, of any agency of the United 
States ...’’ In addition, Section 11 of the Act excuses the payment 
of liquidated damages required by the Fair Labor Standards Act where 
the employer can show to the satisfaction of the court that his failure 
to comply with the law was in good faith and that he had reasonable 
grounds for believing that he was not in violation of the Fair Labor 
Standards Act. 

In the instant case, Reynolds v. Rogers Cartage Co., the plaintiff, 
a driver, filed suit, for himself and twenty-one other employees of the 
earrier, for overtime allegedly due plus liquidated damages. It was 
contended on plaintiff’s behalf that the transportation of alcohol in 
bulk between certain distilleries and a processing plant, all in Kentucky, 
which alcohol was subsequently processed into butadiene and then ship- 
ped out-of-state to be manufactured into synthetic rubber, constituted 
the ‘‘ production of goods for commerce’’ within the meaning of the Fair 
Labor Standards Act. The evidence showed that plaintiff devoted some 
of his time during certain weeks to driving in interstate commerce. 

The United States District Court for the Western District of Ken- 
tucky, Louisville Division, in an opinion entered May 22, 1947, held 
that plaintiff, by virtue of his occupation as a driver, was exempt from 
the overtime provisions of the Fair Labor Standards Act and subject to 
I. C. C. safety jurisdiction for any week in which he devoted a portion 
of his time to operations in interstate commerce. For those weeks in 
which plaintiff’s entire time was devoted to intrastate driving, the court 
held the Fair Labor Standards Act applicable. 

Prior to entry of judgment and after argument on the applicability 
of the Portal-to-Portal Act of 1947, the court modified its opinion pre- 
viously entered to the extent of excusing the defendant from the pay- 
ment of the liquidated damages provided by the Fair Labor Standards 
Act, as provided in Section 11 of the Portal Act. 

Counsel for plaintiff and defendant have both appealed the court’s 
ruling, the former on the ground that the Portal Act is unconstitutional; 
the latter on the theory that the Act constitutes a complete defense to 
plaintiff’s action. 
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Motor Carrier Rates On Armor Plate Declared Unreasonable By 
Division Two 


In Docket No. MC-C-409, Glenn L. Martin Co. v. W. T. Cowan, Inc., 
the Commission, Division 2, in a report and order issued June 16, 1947, 
held that charges on less-truckload shipments of airplane armor plate 
based on a rating of one and one-half times first class on airplane parts 
are unreasonable to the extent that they exceed third class rates. In 
a previous proceeding, Division 2 had held that although the charges 
sought to be collected were applicable, and were not shown to be unjust 
or unreasonable, there was some indication that they may have been 
excessive. 





Congress To Probe Labor-Management Bargaining In Trucking 
Industry 


A Joint Congressional Labor Committee created by the Taft-Hart- 
ley Law (Labor-Management Relations Act, 1947) will undertake as one 
of its first activities a study of industry-wide labor-management bargain- 
ing in the trucking industry. This was disclosed recently, as the com- 
mittee announced its tentative program in accord with the statute’s re- 
quirement for inquiry into the various phases of union and management 
relations. Insofar as the trucking industry phase of the committee’s 
investigation is concerned, preliminary steps have already been taken to 
assemble source material. 

Senator Ball (R., Minn.) is Chairman of the Committee. Repre- 
sentative Fred A. Hartley (R., N. J.), Chairman of the House Education 
and Labor Committee, is Vice-Chairman of the group. The new com- 
mittee consists of fourteen members, seven each from the House and 
Senate Labor Committees. A six-man subcommittee has been appointed 
to lay out a program. In addition to Senator Ball and Representative 
Hartley, members include Senators Irving M. Ives (R., N. Y.) and James 
E. Murray (D., Mont.), as well as Representatives Gerald W. Landis 
(R., Ind.) and John Lesinski (D., Mich.). 

Senator Ball said that the Committee expects to make case studies 
of twenty firms, which are expected to develop information ‘‘not only 
as to what principles and procedures in collective bargaining have proven 
most successful but also as to the effect on labor relations of welfare 
funds, profit-sharing plans, annual wage and incentive systems.”’ 

The program calls for preliminary studies by the committee staff to 
be followed by public hearings next fall. 








Freight Forwarder Regulation 


By Gimzs Morrow 


General Counsel, Freight Forwarders Institute 


Tariff Rule Placing Reasonable Limitation On Time For Filing Of 
Overcharge Claims With Freight Forwarder Held Not Unlawful— 
Existing Rule Condemned Because Of Indefiniteness 


The I. C. C., Division 2, in a report dated June 17, 1947, has found 
that the practice of a freight forwarder in refusing to pay overcharge 
claims not filed within a reasonable time is not unlawful. Two years 
from the date of delivery or tender of delivery was found to be a reason- 
able period. The existing tariff rule of the forwarder was condemned 
because of indefiniteness and ordered cancelled, without prejudice to 
the right of the forwarder to establish a rule conforming to the standards 
set forth in the report. 

The report was issued in complaint Docket No. 29395, Schou-Gallis 
Company, Ltd., v. International Forwarding Company. The shipper, 
Schou-Gallis, alleged that the rate charged by the forwarder defendant 
on certain shipments was inapplicable, and that the tariff rule of the 
forwarder which provides that overcharge claims will not be entertained 
if filed more than two years after the date of the shipment was in 
violation of Section 405(c) of the Interstate Commerce Act. 

Part IV of the Act, like part II, contains no provision limiting the 
time for filing of overcharge claims or for beginning actions at law or 
filing complaints with the Commission concerning overcharges. Com- 
plainant contended that in the absence of such a provision in part IV 
of the Act, the only lawful limitation is provided in the State statutes. 

Division 2 stated in its report that the question as to whether a motor 
earrier or a freight forwarder may by tariff rule lawfully provide a 
limitation period within which it will permit claims for overcharges to 
be filed with it has not been previously presented. In sustaining the 
right to maintain such a rule the Division referred to the practice of 
rail carriers, which was upheld by the Supreme Court both prior to and 
subsequent to the Carmack amendment, of providing time limitations on 
the filing of loss and damage claims by bill of lading contract. It was 
pointed out that the lawfulness of such rules had been determined on the 
basis of whether or not the period of limitation provided was a reason- 
able one and not otherwise in contravention of public policy. The 
Division concluded that the criteria stated by the Supreme Court for 
determination, in the absence of statutory regulation, of the validity of 
limiting provisions in bills of lading as to loss and damage claims, are 
equally applicable, in principle, to tariff rules of freight forwarders 
imposing similar restrictions with respect to the filing of claims for 
overcharges. 

As to the reasonableness of the assailed rule, the Division pointed out 
that the two-year period provided is identical with the period designated 
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in Section 16(3)(c) of the Act. The rule was found to be consistent 
with the public interest because it insures uniformity of opportunity 
for claimants to present to forwarders their claims for overcharges, and 
prevents unjust discrimination, undue prejudice, and undue preference 
in the treatment that might otherwise prevail. 

In deciding the specific issues involved in the complaint, the Division 
found that the assailed rule was unlawful because of indefiniteness and 
pointed out the respects in which it would have to be amended in order 
to make it acceptable to the Commission. It was further found that the 
rate charged on the shipments in question was inapplicable and, under 
the doctrine of the Bell Potato Chip Case, (43 M. C. C. 337) and others, 
a determination of the applicable rate was made. The defendant was 
admonished to refund the overcharge promptly. 

In discussing the effect of the rule under consideration the Division 
said, in its report: 


‘‘The only effect of the rule under consideration is to provide a 
time limit within which freight forwarders will entertain claims 
for overcharges filed with them by shippers. For this purpose a 
two-year period is not less than a reasonable time. The rule does 
not affect the right of a shipper, as contended by complainant, to 
file suit in court for the claimed overcharges, in which event the 
State statute of limitations would apply when, as is necessary in 
most States, it is specially pleaded by way of defense. Nor does 
it conflict with or in any manner affect the shipper’s right to institute 
proceedings, by the filing of a complaint with this Commission, either 
before or after the expiration of the two-year period specified in the 
rule, bringing in issue the applicability of the rate in controversy.’’ 


Commissioner Alldredge dissented, stating, among other things, that 
the fixing of a limitation of action is a legislative matter. 





Application For Operating Authority Denied—Utilization Of 
Services Of One Forwarder By Another—Joint Loading Require- 
ments Not Met—Consistency With Public Interest Not 
Established 


Division 4 of the Commission, in a report on further consideration 
on the application of Jack J. Handelsman, proposing to operate as 
Fashion Fast Freight, has affirmed a previous report denying the appli- 
cation. 

The report, dated June 16, 1947, deals with a somewhat unique situ- 
ation. The applicant sought a permit to institute operations as a freight 
forwarder of garments and wearing apparel, to be transported on 
hangers in railroad cars. The original plan was to install certain fix- 
tures in railroad refrigerator cars to be purchased by applicant. This 
plan was subsequently abandoned, and applicant proposed to effect a 
joint-loading arrangement with another forwarder, placing the garments 
in cars containing general freight of such other forwarder. Applicant 
proposed to utilize the services and facilities of the co-loading forwarder. 
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The garments would have moved on the bills of lading of the forwarder 
with which applicant proposed to joint-load, and applicant, as the ship- 
per, would have been charged for the movement of the freight in the 
cars. 

The Division found that the applicant has no terminal facilities 
available with which to conduct a forwarding operation; that the agree- 
ment described does not provide for bona fide joint loading of traffic 
as contemplated by section 404(d) of the Act; and that in the proposed 
plan of operation applicant would not utilize for the transportation of 
property the services of carriers specified in Section 418 of the Act. 
It was further found that since applicant does not meet the requirements 
specified in Section 402(a) (5), the definition of a freight forwarder, it 
could not be said that he is ready and able to perform a freight-forward- 
er service. 





Aggregate-Of-Intermediate Rates Rule Held Not Applicable In The 
Case Of Forwarder Rate 


A forwarder through rate, in which a motor carrier participates un- 
der a concurrence, is a one-factor forwarder rate insofar as the shipping 
public is concerned, and is not prima-facie unreasonable when it exceeds 
the aggregate of intermediate rates. This principle is established by the 
decision of the Commission in Docket No. MC-C-491, Rhea Manufactur- 
ing Company v. Acme Fast Freight, Inc., et al, dated June 19, 1947. The 
report was prepared by Commissioner Splawn to whom the case was 
referred. 

In this proceeding a motor carrier received certain shipments from 
the complaining shipper, and issued a bill of lading in its own name 
showing that the goods were to be turned over to a forwarder at an in- 
termediate point. The forwarder applied its through rate from origin 
to destination. The motor carrier received from the forwarder a division 
of this through rate, under a concurrence. The through rate of the 
forwarder exceeded the local rate of the motor carrier from origin to 
the forwarder’s assembly point, plus the forwarder’s rate from assembly 
point to destination. Complainant urged that the forwarder rate was 
unreasonable to the extent that it exceeded the combination of the motor 
carrier and forwarder local rates. 

The Commission pointed out that under the forwarder bill of lad- 
ing decision (259 I. C. C. 277) the shipments entered the service of the 
forwarder when they were received by the motor carrier and the bill of 
lading was issued showing movement via the forwarder. Thus, it was 
held, there was a joint undertaking to provide one-factor rates to the 
public. Since the shipments moved in all-forwarder service from origin 
to destination, it was found that the contention that the applicable rate 
exceeded the aggregate-of-intermediate rates was not sustained. The 
forwarder through rate was found to be applicable, and not shown to be 
unjust or unreasonable. 
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Water Transportation 
By Joun H. Ersennart, Jr., Editor 


First Session Of 80th Congress Ends July 27, 1947 


The first session of the 80th Congress of the United States termi- 
nated in the early morning hours of July 27, 1947. The session ended 
by recess rather than adjournment so that the leaders in the House and 
the Senate might, if necessary, call a special session, as well as the Presi- 
dent. The session will be terminated on January 2, 1948, and the sec- 
ond session will begin January 6, 1948. 

Innumerable legislative matters were approved during the recent 
Congress or are pending before them, which affect the water carrier in- 
terests. A brief resume’ thereof would appear in order. 


St. Lawrence Seaway project. The Senate Foreign Relations Sub- 
committee approved legislation authorizing construction of the St. 
Lawrence Seaway and power project. The bill as approved by the Sub- 
committee calls for self-liquidation of the project through collection of 
tolls on passenger and freight traffic. A similar resolution in the House 
is still before the House committee for consideration. No final action 
was taken on the matter in this session, but it is contemplated that it will 
be one of the matters for early consideration after January 6. 

The following bills are under consideration by the committees of the 
Houses of Congress, but no final action is contemplated until after Janu- 
ary 6, 1948: 


H. R. 2297—to amend the Interstate Commerce Act to broaden the 
authority of the Commission over various types of water carriers. 


H. R. 2335 and H. R. 2759—the latter substituted for the former. 
Bill to limit time for the filing of claims for overcharges against com- 
mon carriers. 


H. R. 2338—vesting the same authority in the Commission over 
water carriers as to services and equipment as now exercised over rail 
carriers. 


S. 1141—extension of jurisdiction of the Commission over water 
transportation of all dangerous cargo. 


S. 1552—to bring seamen within the provisions of the Fair Labor 
Standard Act of 1938. 


The Senate and the House passed the Civil Works Appropriation 
Act of 1948 and it was approved by President Truman on July 31, 1947. 
This bill provides the sum of $116,718,700 for river and harbor functions 
of the Corps of Engineers. 
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President Truman Recommends Mississippi River Basin Flood 
Control 


On July 16, 1947, President Truman recommended to Congress that 
an immediate start be authorized for a ten-year program for controlling 
floods and developing water resources of the Mississippi River Basin. 
The amount recommended was $250,000,000 to initiate this work. The 
President stated that the basin has suffered more than a billion dollars 
in flood damage from 1937 to 1946, and that the recurrent floods consti- 
tute a problem which demands immediate attention. His program also 
embraced navigation, irrigation, hydro-electric power development and 
other utilization of water resources. 





Savannah Port Authority-Intervention 


The Savannah Port Authority has been authorized by the Com- 
mission to intervene in Docket 29520—Tampa Traffic Association, Et Al 
v. Aberdeen and Rockfish Railroad Company, Et Al and Docket No. 
29547—Broward County Port Authority, Et Al v. Aberdeen and Rock- 
fish Railroad Company, Et Al. 





Revenue And Traffic Of Water Carriers 


The Bureau of Transport Economics and Statistics of the Commis- 
sion has released its Statement No. Q-650 for the year 1946, showing 
revenue and traffic of carriers by water, compiled from 112 quarterly 
reports of carriers of Classes A and B. According to the statement the 
freight revenue carried in 1946 amounted to $90,788,649 as compared 
with $64,833,322 in 1945. The water carriers handled 53,207,114 tons 
of revenue freight in 1946 as compared with 52,664,852 in 1945. Pass- 
enger revenue amounted to $13,348,813 in 1946, compared with $12,948,- 
827, while the number of passengers carried in 1946 was but 12,172,484 
as compared with 13,717,841 in 1945. 





Federal Barge Lines Sale Proposed 


Representative Evan Howell, of Illinois, on June 30, introduced a 
bill to authorize the sale of the Federal Barge Lines to qualified privyie 
operators. The bill provides that prospective purchasers must certify 
that they intend to provide ‘‘substantially’’ the same service as the 
Government Corporation is now providing. Under the bill the Barge 
Lines could be sold either as a whole or as two separate units. One 
unit would consist of the routes along the Mississippi River and its 
tributaries; the other, the Warrior River and its tributaries. 
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Docket No. 29663, Transcontinental Rail Rates; 29664 Intercoastal 
Water Rates; And 29708, All-Water, Water-Rail And Rail-Water 
Rates Between Pacific Coast Ports And Interior Ports 


A hearing which was previously scheduled for July 31, 1947 at 
Portland, Oregon, before Examiner Hosmer in the above-entitled dockets 
has been postponed indefinitely. 





All Rail Commodity Rates Between California, Oregon And Wash- 
ington Docket No. 29721 


By notice dated July 25, 1947, Chairman Aitchison in response to a 
letter from Vice Admiral W. W. Smith, Chairman of the U. S. Maritime 
Commission, opposing any postponement of the effective date of the order 
for the revision of rates in the above-entitled proceeding, stated that 
after an examination by the Commission it appeared that insofar as the 
eancellation of the Fourth Section departures are concerned, compliance 
could be made by the railroads by granting a fifteen-day extension. Ac- 
cordingly, this was authorized. Insofar as the rate adjustments are con- 
cerned which are necessary to follow through with the original order of 
the Commission, it was found that extension to October 15 will be neces- 
sary and that no undue hardship would be incurred by any of the parties. 

The order of the Commission above referred to postponing the 
effective date of the original order dated June 26, 1947 was issued July 
24, 1947. 





No. W-923 Chester D. And David C. Bintliff, Common Carrier 
Application 


By order dated July 9, 1947, Division 4, upon further consideration 
of the order in the above-entitled proceeding and upon consideration of 
the applicant’s petition of July 2 for reconsideration, reopened this 
proceeding for further hearing upon applicant’s request for authority 
to transport general commodities without the use of trailers when tend- 
ered for shipment in units of less than 300 tons along the routes present- 
ly authorized in said proceeding by the use of self-propelled and non- 
self-propelled vessels. The order further set this case for hearing July 
30, 1947 in Houston, Texas, before Examiner Charles B. Gray. 





No. W-723 Patton & Tully Transportation Company Common Car- 
rier Application 


By order dated July 3, 1947, the Commission received petition filed 
by applicant in the above-entitled proceeding requesting reopening and 
reconsideration, and set July 31 as the due date for answers to such peti- 
tion. 
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Federal Barge Line Creates Separate Terminal Division 


Captain A. C. Ingersoll, Jr., President of the Inland Waterways 
Corporation (Federal Barge Line) has created a new division of that 
company which is known as the Federal Terminals. This will offer com- 
plete terminal service to all river operators at the 20 terminals now 
operated by this government corporation. This separates the terminal 
and the line-haul operations of the Inland Waterways Corporation. 





Uniform System Of Accounts For Water Carriers 


The Commission, by order dated July 16, 1947, ordered that any 
interested party may on or before August 29, 1947 file a written state- 
ment with the Commission setting forth reasons why modification now 
recommended in connection with uniform system of accounts by water 
carriers should not become effective. Parties were permitted to file re- 
quests for oral argument with respect thereto. It was stated in the order 
that unless otherwise ordered, upon consideration of the objections filed, 
modifications shall become effective January 1, 1948. 





No. W-64 Russell V. Warner And George H. Tamble Contract 
Carrier Application 


By Report and Order dated July 7, 1947, the Commission by Divis- 
ion 4, granted applicant’s petition to transport contractor’s equipment 
used in construction work in the Mississippi River area and its tributaries 
under exemption as provided in Part 3 of the Act. It was further found 
that the applicant was entitled to continue operation as a contract car- 
rier by non-self-propelled vessels with the use of separate towing vessels 
in the transportation of forest products and by towing vessels in the per- 
formance of general towage, subject to certain described limitations. It 
was further found that applicant was entitled to continue at Memphis, 
Tennessee in the furnishing for compensation of non-self-propelled 
barges to persons other than carriers subject to the Act for the use by 
them in the transportation of their own property by reason of having 
been so engaged on and continuously since January 1, 1940. 





No. W-964 Trailerships, Inc. Common Carrier Application 


By report and order dated July 14, 1947, Division 4 found that 
public convenience and necessity required operation by applicant as 4 
common carrier by self-propelled vessels in the transportation (1) of 
motor trucks and motor truck trailers, loaded or empty, and (2) of com- 
modities generally when loaded in motor trucks or motor truck trailers of 
motor common carriers in interstate or foreign commerce between New 
York, N. Y. and Albany, N. Y. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President, 250 Stuart Street, Boston. Mass- 
achusetts. 


Baltimore Chapter 
Arthur M. Bastress, Chairman, G.F.A., Maryland & Pennsylvania 
Railroad Company, 135 West North Avenue, Baltimore, Maryland. 
Meets: At the call of the Chairman. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


; Chicago Chapter 
J. L. Sheppard, Chairman, Assistant Vice-President, Illinois Cen- 
tral System, 135 East 11th Place, Chicago 5, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Mr. Wm. W. Anderson, Chairman, The Dorr Company, 824 Cooper 
Building, Denver 2, Colorado. 


District of Columbia Chapter 
Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 
Meets bi-monthly, second Tuesday. 
Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
‘must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Kenneth A. Moore, Chairman, G.T.M., Automobile Manufacturers 
Association, 320 New Center Building, Detroit 2, Michigan. 


Kansas City, Missouri, Chapter 
H. J. Goudelock, President, Executive Vice-President, Midwest Coal 
Traffic Bureau, 1004 Baltimore Avenue, Kansas City 6, Missouri. 
Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 





N. B.: Members within each of the several districts may at their own expense witn 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
Pages 120-122 of December, 1939, JouRNAL.) 
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Metropolitan New York Chapter 


A. C. Welsh, Chairman, 26 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 


Ninth District Chapter 


L. E. Luth, President, Director of Traffic, National Battery Com- 
pany, E1201 First National Bank Building, St. Paul 1, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 
Philadelphia Chapter 
G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. 


Pitteburgh Chapter 


V. Henry McLean, Chairman, A.G.F.A., The Pennsylvania Railroad, 
810 Pennsylvania Station, Pittsburgh 22, Pennsylvania. 

Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 

Meets: Commercial Club,-San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. Information regarding 
time and place of meeting can be secured from J. H. Morrison, Secre- 
tary, Underhill 8700, or Marvin Handler, Chairman, Yukon 6-1414. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





CHAPTER NEWS 


Chicago 


The Annual Meeting of the Chicago Chapter was held in the Traf- 
fic Club rooms, Palmer House, Friday, September 5th. 

Mr. William B. Browder, Commerce Attorney, Illinois Central Rail- 
road spoke on ‘‘Recent Trend in Spotting Car Cases.’’ 

The following were elected officers for the coming year: 


District No. 1 


Mr. Howard M. Waybright, Chairman of the District No. 1 Chapter, 
wrote the Executive Secretary of the Association under date of July 
3rd as follows: 
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‘‘The Legislature (of Massachusetts) recently passed a Bill, H. R. 
2348, and I am quoting below the message which accompanied the Gov- 
ernor’s veto: 

The Commonwealth of Massachusetts 
Executive Department, 
State House, Boston, June 27, 1947. 


To the Honorable Senate and House of Representatives: 


I am returning herewith without my approval, House Bill 2173, 
entitled, ‘An Act Authorizing the Registration of Practitioners Before 
the Department of Public Utilities and Providing that Such Practitioners 
May Thereafter Represent Parties in Certain Hearings.’ 

This measure amends Chapter 159-B of the General Law by amend- 
ing Section 2-A. The effect of this new section is to authorize the ap- 
pearance at hearings before the Department of Public Utilities of per- 
sons who are not attorneys-at-law but who are acceptable to the Com- 
missioners of Public Utilities. It gives them the title of ‘Practitioners’ 
and authorizes them to represent parties at hearings held by that Depart- 
ment relating to carriers of property by motor vehicles on the same basis 
as attorneys-at-law. 

The representation of parties at hearings before the Department of 
Public Utilities or its commissions, is a part of the ‘practice of law.’ 
As such, it is within the province of persons duly admitted to practice 
law by the courts of the Commonwealth. There are strong doubts as to 
the constitutional authority of the Legislature to invade the field of the 
judicial department which regulates practitioners of law by admitting 
laymen to practice law before an administrative department exercising 
quasi-judicial functions. 


Respectfully yours, 


Robert F. Bradford, 
Governor of Massachusetts.’’ 





Denver 


Honorable Clyde B. Aitchison, Chairman of the Interstate Com- 
merce Commission, will be the guest speaker at a luncheon meeting to be 
held at the Cosmopolitan Hotel Friday, August 8, 1947, before the 
Denver Chapter of The Association of Interstate Commerce Commission 
Practitioners. Members of the Traffic and Transportation organizations 
have been invited to be present on this occasion. Mr. Lowe P. Siddons, 
General Traffic Manager of the Holly Sugar Corporation, will act as 
Toastmaster. 

The Denver Chapter is the youngest of the association chapters, 
having been organized early this year for the purpose of furthering the 
work of the Association of I. C. C. Practitioners. Its chairman is Mr. 
W. W. Anderson, Traffic Manager of The Dorr Co., Denver. 
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Ninth District Chapter 


Word has been received from Mr. L. E. Luth, President of the 
Ninth District Chapter of the Association that the Minnesota Railroad & 
Warehouse Commission has scheduled a hearing on August 11th in 
Docket A-2709-1, among other things, on the subject of practice before 
that tribunal. 

Mr. Luth, or some other representative of the 9th District Chapter, 
will appear before the Commission at that time in an effort to retain the 
privilege of practice for non-lawyer practitioners. 














List Of New Members * 


Ralph N. Acerra, (B) Traffic Commis- 
ioner, Green Bay Association of Com- 
merce, 206 Main Street, Green Bay, 
Wisconsin. ; ’ 

Gilbert L. Adamowski, (A) 3045 Mil- 
waukee Avenue, Chicago 18, Illinois. 

Waldo H. Backer, (B) T. M., Rayonier, 
a. East 42nd Street, New York 
17, N. Y. 

Lawrence E. Binsacca, (B) T. M., . 
B. Co. and Western Can Co., 665 
Third Street, San Francisco 7, Calif. 

Forrest Boecker, (A) 1667 Railway Ex- 
change Building, St. Louis 1, Missouri. 

Edward J. Bolton, (B) A. T. M., Luria 
Bros. & Co., Inc., Lincoln Liberty 
Building, Philadelphia 5, Pennsylvania. 

John G. Breslin, (B) G. T. M., California 
& Hawaiian Sugar Refining Corpora- 
tion, Ltd.. 215 Market Street, San 
Francisco 5, California. 

Henry M. Bressler, (B) T. M., Red Ball 
Van Lines, 179-03 Jamaica Avenue, 
Jamaica 3, L. I., N. Y. 

Philip T. Brislane, (B) Claim ent, 
op a Shipping Company, Inc., 
1125 Hadley Street, St. Louis 1, Mis- 


souri. 

Walter H. Bruning, (B) T. M., Gristede 
Bros., Inc., 2469 Second Avenue, New 
York 35, N. Y. 

Herbert R. Cain, Jr., (A) 908 Walnut 
Street, Philadelphia, Pennsylvania. 

Joseph M. Canfield, III, (B) 206 Rauch 
Building, Crafton, Pittsburgh 5, Penn- 


sylvania. 

William E. Cole, (B) Rate Clerk, Ameri- 
can Oil Co., 122 East 42nd Street, New 
York 17, N. Y. 

Archie J. Curtis, (B) Office T. M., 
A. A. A. Trucking Corporation, 551 
New York Avenue, Trenton 3, N. J. 

George E. Dove, (B) Division Frt. Agt., 
The Baltimore and Ohio Railroad 
Company, 910 Oliver Building, Pitts- 
burgh, Pennsylvania. 

Fred B. Dressel, (A) 214-15-16 Lafayette 
Building, South Bend 12, Indiana. 

Archibald L. Eadie, Jr., (B) Traf. Rep., 
Chicago & Eastern Illinois Railroad, 
233 Broadway, New York 7, N. Y. 

P. Bateman Ennis, (A) Collins & Ennis, 
svorchem Building, Washington 5, 


qs 
Abraham Feltman, (A) 305 Clifton Aven- 
ue, Clifton, N. J. 
E. Nicholas Ferretta, (B) Bethlehem Pa- 





* Elected to membership June, 1947. 


cific Coast Steel Company, 20th & Il- 
linois Streets, San Francisco 19, Cali- 


fornia. 

Albert J. Fleischmann, (A) 900 Fidelity 
Building, Baltimore 1, Maryland. 

Henry Frasher, (B) Traffic & Rate Clerk, 
Shippers’ Dispatch, Inc., 348 West 42nd 
Place, Chicago 9, Illinois. 

Frank J. Gardner, (B) Office Manager, 
Davidson Transfer & Storage ly 
Whitaker Avenue & Luzerne Street, 
Philadelphia 24, Pennsylvania. 

Otis J. Gibson, (A) Denver & Rio Grande 
Western RR., 604 Rio Grande Building, 
Denver 1, Colorado. , 

C. A. Grant, (B) T. M., Husky Refining 
Company, Husky Refining Company 
Building, Cody, Wyoming. , 

Horace C. Hall, (A) Flores Ave., City 

ng Sees. Laredo, Texas. 

James T. Hooper, Sr., (A) Masonic Build- 
ing, Lawrenceburg, Indiana. 

Paul C. Jacobs, (B) T. M., MLA Publi- 
cations, 1309 Noble Street, Philadelphia 
23, Pennsylvania. 

Kenneth V. James, (B) Chief, World 
Trade Unit, U. S. Department of Com- 
merce, 2609 Fidelity Building, Kansas 
City 6, Kansas. , 

Arthur F. Lane, (B) T. M., S&W Fine 
Foods, Inc., 160 Charles Street, New 
York 14, N. Y. 

Joseph M. Lenz, (B) Manager, Claims 
and Inspection Division, Middlewest 
Motor Freight Bureau, 116 East Ninth 
Street, Kansas City 6, Missouri. _ 

Gustav E. Lowe, (B) A. G. T. M., Kaiser 
Company, Inc., Iron & Steel Div., 
Kaiser Building, 1924 Broadway, Oak- 
land 12, California. 

William J. McBrearty, (A) 3180 Penobs- 
cot Building, Detroit 26, Michigan. — 
James E. McCabe, (B:) Overcharge Claim 
Agt., Decatur Cartage Company, 20th 
& Wentworth Streets, Chicago 19, 

Illinois. 

James H. McGalin, (B) 952 Cotton Belt 
Building, St. Louis 2, Missouri. 

William E. Nash, (B) Ass't. T. M., 
American Manufacturing Co., 62-64 
West Street, Brooklyn 22, N. Y. 

John J. Nowicki, (B) Ass’t. to T. M., 
Blatz Brewing Company, 1120 North 
Broadway, Milwaukee 1, Wisconsin. 

Harold L. Rose, (B) Tariff Compiler, 
Middlewest Motor Freight Bureau, 116 
East 9th Street, Kansas City, Missouri. 
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Mario C. Ruagero, (B) Supt. of Frt. Sta. 
International Forwarding Co., c/o Le- 
high Valley R. R., Wilson Avenue & 
Stockton St., Newark 5, N. J. 

William M. Rutter, (A) 222 Berks County 
Trust oe | Reading, Pennsylvania. 

ines Schiff, (B) T. M., Textile Motor 

Express, Inc., Paterson, N. ba 

Jay W. Scovel, (A) 410 Citizens National 

ank Bldg., Independence, Kansas. 

Daniel Simkins, (B) Materials & T. M., 
Benjamin C. Betner Co., Inc., Devon, 
Pennsylvania. 

Lee B. Sloan, (B) Chief Clerk, The 
Doughnut Corporation of America, 393 
Seventh Avenue, New York I, N. Y. 

—_ S. Smith, (B) Frt. Rate Clerk, 

1, & 3. Ry. Co., 614 Fairfax 
Building Kansas City 6, Missouri. 

William W. Smith, (B) Rate Clerk, 
Philco Corporation, C_and Tioga 
Streets, Philadelphia 34, Pennsylvania. 

Herbert Spiza, (B) Traffic Division, The 
Texas Company, 135 East 42nd Street, 
New York 17, N. Y. 

Bernard Stillman, (B) T. M., Thrifty 
Drug Stores Co., Inc., 1340 East 7th 
Street, Los Angeles 21, California. 


(B) _— Clerk, 
Reconstruction Finance Corporation, 
44 Pine Street, New York 5, 

Bernhardt Strum, Jr., (B) Tariff Analyst, 
American Airlines, 1 100 East 42nd 
Street, New York 7, N. Y. 

Ida Gobelet Turner, (B) 21¢ East 68th 
Street, Kansas City, Missouri. 

Marvin W. Van Cleave, (B) A. T. M.,, 
Kansas City Wholesale Grocery Com- 
pany, 1208 West 12th Street, Kansas 
City, Missouri. 

Christopher W. Ward, (B) Ass’t. T. M., 
West Disinfecting Company, 42-16 
West Street, Long Island City 1, N. Y. 

Gerald E. White, (A) 532 Michigan 
a Building, Grand Rapids 2, Michi- 


Raiph C. Wilgus, (B) 320 Berks County 
Trust Building, Reading, Pennsylvania. 
Lake McGalliard Wolfe, (B) A. T. & S. 
% ve 225 Broadway, New York 


Martin A. Junker, (B) G. T. M., West 
Disinfecting Company, 42-16 West 
Street, Long Island City 1, N. Y. 


S. Cecille Strayer, 


REINSTATED TO MEMBERSHIP 1946-47 


George W. Holmes, (A) Gen’l. Counsel, 
Missouri Pacific Lines, Missouri Paci- 
fic Building, St. Louis 3, Missouri. 








Vou. X 








R. Gr 


Saran 





